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Commercial Paralysis, No greater calamity has befallen the 

world’s trade within more than a century. 
The great central banks of Europe have gone back to the currency 
methods of the Napoleonic wars. The stock exchanges in every country 
closed their doors. The shock of war between the Great Powers de- 
moralized the financial, commercial and transportation systems of in- 
ternational trade. "The manufactures in every country are depressed 
or idle. Moratoriums have been proclaimed, or are in operation: by 
consent, ineach. The food supplies of the Continent cannot be moved 
to markets. Those from the East, Latin America and the United 
States, lack both shipping and insurance facilities. The prospects of 
continuance of European, and particularly of German, control in the 
trade with South America, have been interrupted for at least two years. 


Hamilton’s Vindication. There never was more needed in this 

country a union of wealth, capital and 
credit in a Bank of the United States, for the protection of the business 
interests of the people against political interfererce and the demands 
of foreign bankers for gold. Those purposes of the financial system 
devised by Hamilton and copied in the incorporation of the Bank of 
France, are again vindicated by the events which preceded ard ac- 
company the march of the nations to general war. The violation of 
Hamilton’s sound proposals for uniform banking acccmmodations 
brought Germany to its dangerous position; the adherence of the Bank 
of France to the maxims pf Hamilton, both on currency, coin, and 
banking accommodations, gave it the power to equip both Russia and 
its own country with the sinews of war. 


Enormous Hoards. The gold our politicians charged as inflating 

the currency was eagerly taken and hoarded 
in European central banks. The stocks of gold in these banks about 
July 15 were: France, $820,880,000; Russia, $871,755,000; England, 
$190,201,175, with $100,000,000 additional in joint stock banks; Hol- 
land, $67,130,000; Belgium, $52,305,000; a total for the great banks of 
the Allies of $1,744,940,000, or three times that of opposing banks. 
The Bank of Austria-Hungary held $259,850,000 and the Recihsbank 
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$336,020,000, a total of only $595,850,000, about half of the issue of 
gold certificates in this country. The Bank of Spain held $108,395,- 
000. The total holdings of these central banks alone included a net 
absorption and actual increase of gold within two years of no Jess than 
$435,917,475. Upon the yearly average of about $218,000,000, the in- 
crease equaled half of the annual production of gold in all the world. 
The total increase described for two years is greater than the total 
imports of gold into the United States since the Bank of the United 
States closed its doors nearly 75 years ago. 


The stock of gold in the Reichsbank represents 
an increase over the same date in 1912 of only 
$100,000,000, in spite of the absorption under the Havenstein plan 
during 1913 of about $105,000,000. The reports of condition of the 
Bank, published in the London S/aéist with adverse comments, show 
that the note circulation exceeded on June 23 the legal maximum by 
$140,000,090, and on July 15 by $80,000,000. During the fortnight to 
July 7, the deposits fell $65,000,000. The management has expanded 
loans and discounts on June 30 by more than $104,000,000, but con- 
tracted them to July 7 by $62,000,000, and to July 15 by an additional 
$42,009,000. The note issues were contracted by $100,000,000 during 
the period between June 30 and July 15. 


The Reichsbank. 


The Hammer of Thor could not have done 
more damage to the foreign trade and indus- 
tries of Germany than the rapid fluctuations in rates of discount and 
exchange which marked the hoarding of gold for the War Chest. The 
enforced dependence of all other German banks upon the Reichsbank 
for assistance to meet the seasonal requirements, entailed a money 
pressure quarterly. The refusal of the Bank to pay out gold, its per- 
sistent demand for payment in gold, and the enforcement of high rates 
of discount and exchange, was not consistent with sound banking 
methods. It illustrated the dangers of political control over the pro- 
jected banking system in this country. 


Politicai Banking. 


The despised Aldrich-Vreeland law and 
not the Federal Reserve Act, has become 
the instrument to furnish an emergency currency. The banking 
resources of the national system were so tied up by the enforced ear- 
marking of gold notes to deliver capital and reserves to the new chain 
of banks, it was deemed necessary to amend the act to permit an issue 
of banknotes of over a billion dollars, increasing the potential per cap- 
ita to $45. The consequent effects upon the purchasing power of the 
American dollar remain to be determined. It comes, too, at a time when 
American manufacturers have the greatest opportunity in history of 
recuperation of business enterprises. 


Aldrich-Vreeland Act. 
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American Opportunity. The war in Europe has raised around 
the United States a barrier more im- 

passable to imports than any ‘‘ Chinese wall of protective tariff’’ ever 
devised. The systems of finance, manufactures and transportation of 
every Great Power on the Continent are dislocated; movement of a 
world’s trade estimated at $40,000,000,000 annually has halted. Lack- 
ing raw materials and impeded by war necessities, no country of Europe 
will be able during at least two years to more than provide for its own 
necessities ; must in fact buy from neutrals. Of the neutral countries, 
this alone is in position to undertake the supply of its own people and 
its own continent, sending the overplus to the combatant countries. 
The supplying the vacant fields of English and German trade in 
South America with American goods will be alone sufficient to keep the 
manufacturers of this country busy. It will require all of the energies 
of American capital and enterprise to cope with a situation of exclusive 
monopoly. This country has the only aggregation of manufacturers in 
the world with capital and ability available for the purpose. All that 
now prevents activity in export trade is the lack of a merchant marine. 


BANKING LAW. 


Satety First. The first thing for a bank to do with a chattel 


mortgage, or any other kind of a mortgage for 

that matter, which it holds as security for money loaned, is to file it. 
It may be true that the chief object of recording acts requiring filing 
of chattel mortgages is to protect the mortgagee from subsequent en- 
cumbrances and liens on the same property ; it may be that the mort- 
gage is good as between the parties and that the reason for filing is to 
thereby give notice to the world of the existence of the mortgagee’s lien 
and prevent any subsequent purchaser from gaining an interest in the 
property superior to that of the mortgagee, though ignorant of the act- 
ual existence of such mortgage. Nevertheless the bank should not 
listen to the borrower who asks it not to record his chattel mortgage. 
The borrower may tell the bank that he will not.transfer or use the 
mortgaged property in any manner detrimental to the interests of the 
bank, and the bank may have the utmost confidence in the borrower’s 
word. And the bank’s confidence in this regard may be perfectly just- 
ified. The borrower may explain that the filing of the mortgage will 
injure his credit and that may be the real and only reason why the 
borrower is anxious that his mortgage should not be filed. But the 
bank, for its own protection, should gently but firmly inform the bor- 
rower that its invariable practice is to file every chattel mortgage as 
soon as delivered and that it can, under no circumstances, however 
pressing, make any exceptions. For, the borrower may deal in entiie 
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good faith with the bank and yet events may so shape themselves that 
the bank will lose the benefit of its security. 

Turn to the case of Fourth National Bank v. Willingham, on page 
618, and satisfy yourself as to the soundness of this statement. There 
a bank held a chattel mortgage securing a debt of $5,300. The bank 
did not file the mortgage until the very day that a petition in bank- 
Truptcy was filed, in which the mortgagor was named as the bank- 
rupt. And the court found that the mortgage was withheld from re- 
cord to bolster up the credit of the mortgagor. That being the case 
the mortgage was held void and properly rejected by the trustee in 
bankruptcy as a preferred claim. 

The facts which led up to this transaction are not set out in the 
opinion. But we can read between the lines. There was, it is to be 
presumed, no intention on the part of the bank or the borrower to do 
any harm to any person. The borrower was apparently in need of funds 
and, as is natural, did not wish his customers and competitors to know 
about it. The bank, wishing to help him, and probably believing that 
he would be able to pull through his financial difficulties, provided his 
creditors did not drop on him, agreed to withhold the mortgage from 
record. Had the bank foreseen the consequences it might have been 
less generous with its assistance. The result of its kindness was the 
cancellation of its mortgage and its relegation from the high circle 
of preferred claimants tothe less fortunate class of common creditors. 


Giving Up the ‘The bank which receives a bill of lading, attached 
Bill of Lading. toa draft, with instructions to hold on to the bill of 
lading until the draft is paid, is reasonably certain 
of getting into trouble if it gives up the bill and doesn’t collect the draft. 
Consignees are not always ready to pay for shipments at the time 
they are received. And they frequently come forward with reasons 
why they should have the bill of lading without paying the draft, in- 
stead of with cash. Sometimes they want to inspect the shipment and 
see that it is in good order before they pay overany money. And there 
are other apparently good reasons which sometimes persuade a bank 
to depart from its instructions in regard tocollection. But, whatever, 
the reason or excuse offered by the consignee, there is only one thing 
for the bank to do and that is to hang on to the bill until the draft is 
paid. 

In Collin County National Bank v. Turner, a recent Texas decision, 
the bank did not surrender the bill but it did something just as fatal. 
It allowed the consignee to detach the draft without paying it and to 
attach thereto his own draft on another party to whom he shipped the 
consignment. Of course the parties expected that the second draft 
would be paid and the proceeds applied to the payment of the first 
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draft. The drawee of the second draft, however, suffered from no 
such illusion. He happened to be a creditor of the drawer of this 
second draft, the original consignee, and, instead of paying the draft, 
he attached the shipment as creditor. A sheriff’s sale followed and 
the shipper, the real owner of the consignment, which was two car- 
loads of oats, received nothing from the proceeds. The judgment 
against the bank amounted to $945.50. 


Damages for Failure Actions against banks for damages, based 
to Honor Check. upon a failure or refusal to honor a check 
drawn by a depositor, are not infrequent. 
The underlying idea, which permits a recovery of damages, where the 
refusal to honor the check is due to the error or fault of the bank, is 
that the depositor’s credit is injured thereby, especially where he is en- 
gaged in trade. The person who presents the check immediately turns 
it over to a notary and in a short time noend of people are acquainted 
with the fact that this depositor’s check has gone to protest. Such 
news spreads rapidly, much more so than the depositor’s explanation 
of the trouble. 

There may be cases, and there undoubtedly are cases, in which the 
drawer suffers no damage whatever as a result of the bank’s erroneous 
or wrongful refusal to honor his check. But, since it is generally im- 
possible for the drawer to specifically point out wherein he has actually 
been damaged, and just as difficult for the bank to show that he has 
not been damaged, the law clears up the situation by assuming that 
damage has been done, at least where the drawer is a merchant or 
trader, and leaving the jury to figure out the amount. 

One instance in which the drawer cannot recover damages upon the 
bank’s refusal to honor his check is found in the case in which the ac- 
count against which the check is drawn consists of a special deposit, 
and the check in question does not come within the terms of the de- 
posit. That situation arose in the case of Stephens y. Chehalis Na- 
tional Bank, on page 615 herein. The money which made up the de- 
posit was raised on mortgage. When the mortgagee put it in the bank 
to the credit of the mortgagor he did so with certain stipulations as to 
the purposes for which it might be checked out by the mortgagor. The 
mortgagor attempted to check it out for other purposes and the bank 
refused to honorthe check. So this action was brought and it resulted 
in favor of the bank; the deposit was a special one and the depositor 
had no right to draw checks against it except in accordance with the 
terms of the deposit; and when he did draw a check not within the 
terms of the deposit the bank was under no obligation to honor it and 
not liable in damages for a refusal to do so. 
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Note Signea ‘The person who parts with money fora note, signed 
by Agent. by an agent in his principal’s name, must take the 
trouble to look into the question of the agent’s auth- 
ority to sign the instrument. The agent may have express authority 
or his authority may be implied from acts of the principal calculated 
to induce others to rely on the agent’s right to act for the principal. 
In either case the principal will be liable on a note signed in his name 
by the agent. 

But cases sometimes arise in which the agent has neither express 
nor implied authority and the purchaser of paper signed by such an 
agent, in behalf of his principal, is generally in foraloss. Theagent 
is quite likely in such case to assert that he has the requisite authority 
but, unfortunately for the purchaser of the: paper, assertions of this 
kind by an agent are not binding on the principal. An agent cannot 
create an authority to represent his principal in a particular matter by 
the mere declaration that he has such authority. The authority must 
come from the principal and cannot originate with the agent. 

In the recent case of People’s Nat. Bank v. Dixwell, a Massachu- 
setts decision on page 614 of this number, the note in suit purported 
to be the obligation of a home for deaf-mutes. It was signed in the 
name of the home by certain individuals who acted without authority. 
It was held that the holder could not maintain an action on the note 


against either the principal or the agents. The principal was not lie 
able because the note was signed without authority and the agents 
were not liable because it did not purport to be their note. But while 
the agents, under such circumstances, were not liable on the note, 
they were liable to the holder in an action of deceit. 


Collecting On a There are circumstances under which the holder 
Forged Note. of a note may recover from the person whose name 

: is signed as maker,although signature is a forgery. 

If we can believe the facts set forth in the Texas decision, Tardio 

v. First National Bank, on page 607 of this number, and there is no 
reason why we should not accept them as true notwithstanding their 
seeming incredibility, the apparent maker of a note tacitly assured a 
bank, which was about to purchase the note, of its genuineness and 
then discovered that the signature was in reality a forgery. Frank 
Tardio was the name signed to this note as maker and the instrument 
was payable to one Edwards. Prior tothe maturity of the note Tardio 
went to the president of the plaintiff bank, told him that Edwards was 
insisting upon payment and stated that, if the bank would take up the 
note, he ( that is Tardio,) would pay it at maturity. The president 
consented to take up the note, and some time later Tardio returned with 
Edwards and the note. The bank discounted the note, but when it 
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demanded payment Tardio claimed, and it seems to be admitted, that 
the signature was a forgery. 

Under these circumstances, the court heid, the bank was entitled to 
hold Tardio liable. The conclusion was reached under the familiar 
rule that, where two parties are equally innocent, and a duty devolves 
upon one,which he fails to perform,and injury results, the one so failing 
to discharge the duty which he owed should be the loser. 

The opinion does not offer any solution of the mystery of Tardio’s 
representing the forged note to be his own. It is hardly conceivable 
that Tardio acted with wrongful knowledge. No such claim was made 
by the bank and the facts recited do not indicate that such was the 
case. Nor is there any claim made by either of the parties that 
Edwards was guilty of anything unethical. It is plain that something 
was wrong, but just what is not made clear. In any event the case 
shows that even the simplest banking transaction is fraught with un- 
certainty. Ifa bank cannot accept without fear the statement of a 
person, whose name appears on a note, that the signature is his own, 
the bank is in an unfortunate position indeed. Here is a case where a 
bank discounted a note at a time when the apparent maker thereof was 
present, and yet the bank, in order to collect from that party, was 
bound to show facts entitling it to such recovery notwithstanding that 
the signature was forged. The fact that the maker was there when the 
bank took the note is all that saved the bank. Otherwise, the bank 
would have had no claim against him. ‘‘We are not saying’’, remarked 
the court, ‘‘ that a forged instrument is not void, but we do say that 
under all the facts in this case appellant ( Tardio) by his acts has 
placed himself in a position where the fact that the note is forged will 
not avail him anything against the party whom he induced to take it 
up for him.’’ 

SSS 

Reasonable Diligence The law dispenses with the giving of notice 
In Giving of dishonor where the holder of the dis- 
Notice of Dishonor. honored instrument finds it impossible to 
' give notice. To use the exact words of the 
Negotiable Instruments Law: ‘‘ Notice of dishonor is dispensed with 
when, after the exercise of reasonable diligence, it cannot be given or 

does not reach the parties sought to be charged.’’ 

The protection of this rule is frequently sought by persons who 
have been neglectful in sending notice of dishonor, under the protest 
that they have exercised the degree of reasonable diligence required. 
This claim was made in the case of Silver v. Loucheim, a recent New 
York decision, herein on another page. The action was by the second 
indorser of a note against the first indorser. By way of establishing 
reasonable diligence the plaintiff showed that he went, to a building 
where the defendant had been employed at one time, but was-toldthat 
the defendant was not known there. He then mailed a notice to the 
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defendant at Stapleton, Staten Island, the place where the plaintiff re- 
sided. But the defendant had never lived at that place, and, in fact, 
lived on Long Island and was engaged in business in New York City. 

It was held that the proper amount of diligence was not shown in 
this case and that the defendant was discharged as indorser. 


How Partnership When a bank lends money on a partnership note 

Notes Should Be there are two ways of having the note signed; to 

Signed. be specific, the right way and the wrong way. 

If the note is signed the wrong way the bank 

may find that it cannot recover on the note in spite of the fact that it 
has advanced its money and in good faith. 

The right way is to have the note signed in the partnership name; 
the wrong way is to allow one of the partners to sign his individual 
name as maker and sign the name of the firm as indorser. In the lat- 
ter case, if the partner who signs the note misappropriates the money, 
the bank has a right of action against him alone and cannot collect 
from the other partner or partners. 

The borrowing of money on negotiable paper is incident to the 
business of a partnership. Hence it follows that one member of a part- 
nership has authority to borrow money upon the firm signature, such 
money being borrowed for the purposes of the partnership. If, in such 
a case, the borrowing partner neglects to give the firm the benefit of 
the money thus obtained, and applies it to his own personal use, the 
firm is nevertheless liable on the note. But it is different in a case 
where the partner signs his own name to the note and indorses it in the 
firm name. A partnership has no authority to become an accommoda- 
tion indorser, even for the benefit of one of its members. Under such 
circumstances the bank loaning on the note has notice from its form 
that the transaction is an individual one on the part of the partner and 
that there is an attempt to lend the firm’s credit without consideration. 
And, in a case of this kind, if the borrowing partner makes personal 
use of the money he is the only person whom the bank can hold. 

The point is nicely brought out in the case of Clement National 
Bank v. Connolly, recently decided by the Supreme Court of Vermont, 
and published herein on another page. Messrs. Connolly and Love- 
Jand were partners in the plumbing business. Connolly borrowed 
money from the plaintiff bank on notes which he signed as maker and 
which he indorsed with his own name and with the name of the firm. 
The proceeds of the notes Loveland applied to his personaluse. Con- 
nolly knew nothing of the transaction. It was held that the firm was 
not liable on the notes. 

“* If Loveland had been borrowing for the firm,’’ said the Court, 
‘“he would, in the usual course, have signed with the firm name. The 
note, as drawn and executed, indicates a borrowing by Loveland in- 
dividually. This being so, the indorsement of the firm is prima facie 
a security for the indebtedness. These features of the instrument were 
sufficient to put the bank on inquiry as to Loveland’s authority to bind 
the firm in the transaction, and it must be charged with knowledge of 
the facts which it could have learned by proper inquiry.’’ 


THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS, 


CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


XII. PRESENTMENT OF BILLS OF EXCHANGE FOR 
ACCEPTANCE (Continued). 


§ 3. Time of Presentment for Acceptance. 

Where a bill of exchange is one which the law requires to be pre- 
sented for acceptance, the holder must present it or negotiate it 
within a reasonable time, or the drawer and indorsers will be dis- 
charged. In determining what is a reasonable time, regard is had 
to the nature of the instrument, the usages of trade, and the par- 
ticular facts involved. 


§ 4. Manner of Making Presentment for Acceptance. 


Presentment for acceptance may be made by the holder or by some 
one acting in his behalf. It must be made at areasonable hour on 
a business day and before the bill is overdue. The bill may be 
presented to the drawee or to some one authorized to act for him. 
The bill need not be exhibited. It is sufficient if the party present- 
ing has it with him, and is ready to produce it if called upon to do 
so. Where a bill is addressed to two or more drawees who are not 
partners, presentment must be made to them all, unless one has 
authority to accept or refuse acceptance for all. But, if one of 
several drawees who are not partners accepts, he will be bound. 
Where the drawee is dead presentment is not necessary, but may 
be made to his personal representative. Where the drawee has 
been adjudged a bankrupt or an insolvent, or has made an assign- 
ment for the benefit of creditors, presentment may be made to 
him or to his trustee or assignee. 


§ 3. Time of Presentment for Acceptance.— When a bill of ex- 
change belongs to that class, referred to in section 1, which the law 
requires to be presented for acceptance, it must be presented within a 
reasonable time. The holder, however, may put the bill in circulation 
and it may pass from hand to hand, without impairing the obligation 
of any of the parties to it, provided each successive holder negotiates 
it within a reasonable time after it is received by him and it is event- 
ually presented within a reasonable time after its issuance. The pro- 
vision of section 241 of the Negotiable Instruments Law is as follows : 
‘* Except as herein otherwise provided, the holder of a bill which is 
required by the next preceding section to be presented for acceptance 
must either present it for acceptance or negotiate it within a reason- 
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able time. If he fails to do so, the drawer and all indorsers are dis- 
charged.’’ 

The question what is a resonable time is one which is determined 
with regard to the particular circumstances invoked. What might be 
a reasonable time in one case might be held entirely unreasonable in 
another case, involving entirely different facts. In one case it was held 
that the presentment for acceptance in Boston during banking hours 
on Wednesday of a bill of exchange payable at sight, indorsed to the 
holder in Lowell after banking hours on the previous Saturday, and 
forwarded by the holder to Boston on Tuesday, was sufficient to 
charge an indorser. Prescott Bank v. Caverly, 73 Mass. 207. In the 
opinion of the court in this case it was said: ‘‘ The draft being pay- 
able at sight, it was necessary to present it within a reasonable time 
after it was received from the indorser by the plaintiffs. They were 
not bound to forward it immediately, but only to use reasonable dili- 
gence in transmitting it. If guilty of no unreasonable or improper delay 
in its presentation, then, upon its non-payment by the drawers, they 
had a right to have recourse to the defendant as indorser.’’ 

In Robinson v. Ames, 20 Johns. (N. Y.) 146, it appeared that a 
bill of exchange payable 60 days after sight, drawn March 6, was in- 
dorsed to the plaintiff and presented for acceptance on May 20th. It 
was held that there was no unreasonable delay in presenting for 
acceptance and that the holder was entitled to recover from the. 
drawers on the bill. 

An instance of unreasonable delay in presenting is found in the 
case of Walsh v. Dart, 23 Wis. 334. Inthis case it appeared that a 
sight draft on New York was indorsed to the plaintiff in Wisconsin on 
January 12th, 1865. He held it forfourteen days and then mailed it to 
his correspondent in New York for collection. It was lost in the mail 
and the second of exchange, subsequently sent forward was protested. 
It was held that the delay in presentment was sufficient to discharge 
the indorsers. ‘‘We think the plaintiff was guilty of negligence,’’ said 
the court, ‘‘in holding the bill fourteen days before sending it for- 
ward. This delay may be explained, and the presumption that the 
plaintiff was guilty of laches may be overcome by proof. The plain- 
tiff was bound to use reasonable diligence in forwarding the bill accord- 
ing to the ordinary course of business. What is reasonable diligence 
is a mixed question of law and fact, to be decided by the jury under 
proper instructions. But when the facts are admitted and clear, it is 
competent for the court to determine whether the reasonable time re- 
quired by law for the presentment has been exceeded or not. And as 
no circumstances are disclosed, we think a delay of fourteen days in 
holding the bill is unreasonable. Of course, the plaintiff was not re- 
sponsible for the long delay in the mail, but he ought to make some 
explanation why he held the bill the length of time he did.’’ 
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In Phoenix Ins. Co. v. Allen, 11 Mich. 501, it was held that a draft 
payable at sight should be presented within a reasonable time, and 
that a court cannot say that any delay is reasonable beyond that which 
is required by the ordinary course of business, without special incon- 
venience to the holder. In this case a sight draft drawn at Cincinnati, 
on May 2d, on persons in Chicago, was received at Detroit on May 4th, 
but not transmitted for presentment until the 25th of that month. No 
evidence was offered to excuse or explain this delay. It was held that 
under the circumstances it was error to submit to the jury the question 
whether the draft was presented within a reasonable time. The court 
said: ‘‘In a case like the present, where the paper does not appear to 
have been obtained for mere purposes of exchange, but in payment of 
a precedent debt, and was not put in circulation, but detained by the 
plaintiff for twenty-one days before it was transmitted for present- 
ment, if we cannot take judicial notice that this delay was greater than 
required by any considerations of necessity or convenience in the 
usual course of business, we certainly cannot, withovt evidence urcn 
the point, determine, as matter of law, that this length of time 
was required by any such considerations, or was authorized by any 
usage or course of business which we can judicially notice without 
proof.’’ 

The case of Angaletos v. Meridian National Bank, 4 Ind. App. 573, 
31 N. E. Rep. 368, was an action on two drafts, payable on demand, 
drawn in Indianapolis on a bank in London. Although these drafts 
might have been presented to the drawee within about ten Cays after 
their issuance, it appeared that they were not presented until two and 
five months, respectively, after the time they were issued, and pay- 
ment was then refused because of the failure of the drawee. It was 
held that, in the absence of evidence that they had been in circulation, 
the holder was guilty of negligence in presenting and that the drawer 
was discharged. 

‘*Demand bills of the character of those in question,’’ said the 
court, ‘‘ are made in the nature of bank checks, and are intended to 
be paid without any delay, having in view the reasonable convenience 
of the holders. Such drafts are negotiable, and, though not intended 
for general circulation, they may be put into the arteries of trade, and 
supply commerce with aliment in their jcurney to their destination. 
* * * Ordinary bills of exchange issued upon time are calculated 
for circulation, and are an important factor in the ccmmerce cf the 
country. The holder of such paper is bound to put it into circulaticn 
without unreasonable delay, or forward it to the drawee for acceptarce 
or payment, as the case may be; but if it is kept in circulation a delay 
of a year or more will not discharge the drawee.’’ 

A delay, entirely due to the mails, is a sufficient excuse for the 
omission to immediately present a bill for acceptance; and a present- 
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ment, made promptly upon its receipt, is in time to charge the indor- 
ser. Walsh v. Blatchley, 6 Wis. 422. 


§ 4. Manner of Making Presentment for Acceptance.—Section 242 
of the Negotiable Instruments Law prescribes the manner in which 
presentment for acceptance should be made. It reads as follows: 

‘Presentment for acceptance must be made by or on behalf of the 
holder at a reasonable hour on a business day, and before the bill is 
overdue, to the drawee or some person authorized to accept or refuse 
acceptance on his behalf ; and 

1. Where a bill is addressed to two or more drawees who are not 
partners, presentment must be made to them all, unless one has 
authority to accept or refuse acceptance for all, in which case present- 
ment may be made to him only; 

2. Where the drawee is dead, presentment may be made to his 
personal representative ; 

3. Where the drawee has been adjudged a bankrupt or an insolvent, 
or has made an assignment for the benefit of creditors, presentment 
may be madeto him or to his trustee or assignee.’’ 

In the first place presentment need not of course be made by the 
holder personally. It may be made by another, acting in behalf of the 
holder. In the case of Milmo National Bank v. Cobbs, Tex., 115 S. 
W. Rep. 345, it was held that a bill may be presented for acceptance by 
an authorized agent of the rightful holder. It was further held in this 
case that, even though the person presenting a bill for acceptance is 
not the authorized agent of the rightful owner, the presentment inures 
to the benefit of the owner. 

The statute requires presentment for acceptance to be made at a 
reasonable hour on a business day. In Cayuga County Bank v. Hunt, 
2 Hill (N. Y.) 635, it was held that business hours, in respect to the 
time of presentment and demand of bills and notes, generally range 
through the whole day down to the hours of rest in the evening, except 
where the paper is due from a bank. 

Presentment for acceptance need not be made to the drawee person- 
ally, but may be made to some person authorized to accept or refuse 
acceptance in his behalf. In the case of Sharpe v. Drew, 9 Ind. 281, 
where the question actually involved was the sufficiency of a certificate 
of protest, it was objected by defendant indorsee that there was not 
sufficient evidence of presentmenttothe drawee. The only evidence of 
presentment offered was the certificate of protest, which recited: ‘‘I 
did present the annexed draft of T. C. Wetmore on W. W. Peters, 
at the store of Silverman and Jardiner, and demanded acceptance of 
the same, which was refused.’’ The certificate did not specifically 
state to whom the draft was presented, but it was held that it was 
sufficient to show presentment to Peters, the drawee. ‘‘To whom was 
it presented ?’’ said the court, ‘‘ who refused to accept? It cannot ad- 
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mit of doubt that Peters himself was the person. The plain English 
of the protest is that the notary found Peters at the store of Silli- 
man and Jardiner, Troy, N. Y., and there demanded of him accep- 
tance, which Peters refused. The form here used seems to be the 
common one prescribed by the books.’’ 

There is a distinction between presentment for acceptance and pre- 
sentment for payment, the effect of which is to place upon the party 
presenting for acceptance the obligation of devoting a little mcre time 
to hunting up the drawee than is required in a case of presentment for 
payment. When a bill is presented for payment on the day of its 
maturity at the office of the acceptor, and no one is found there having 
authority to pay it, the person making the presentment should treat the 
bill as dishonored and protest it. The rule is different, however, in 
regard to presentment for acceptance. ‘‘ When upon presentment for 
acceptance, the drawee does not happen to be found at his house or 
counting room, but is temporarily absent, and no one is authorized to 
give an answer whether the bill will be accepted or not, in such case it 
would seem the holder is not bound to consider it as a refusal to ac- 
cept, but may wait a reasonable time for the return of the drawee. He 
may present the bill on the next day, but this delay is not allowable in 
a presentment for payment. This must be made on the day the bill 
falls due; and if there be no one ready at the place to pay the bill, it 
should be treated as dishonored and protested.’’ Wiseman v. Chia- 
pella, 64 U. S. 368. 

The question of the necessity of exhibiting a bill of exchange upon 
presenting it for payment has arisen in several] cases. In the case of 
First National Bank v. Hatch, 78 Mo. 13, it was held that, to make a 
valid presentment of a bill of exchange for acceptance, it is not neces- 
sary that the bill should be actually produced. It is sufficient if the 
person requesting acceptance has the bill with him ready to produce it 
if called upon to do so by the drawee. The notarial certificate in this 
case recited that the notary ‘‘ went with the original bill * * * and 
demanded acceptance thereof of the drawee, at his office in Sears 
building, and he answered ‘I decline accepting!’’’ The counsel for the 
defendant indorser contended that the certificate was defective in fail- 
ing to state that the bill was exhibited or produced when acceptance 
was requested. The court held that this was not necessary and that 
the presentment for acceptance was valid, saying: ‘‘ The duty of a 
holder in presenting a draft for acceptance manifestly is not governed 
by rules or rather circumstances so urgent as those that attend the 
presentment and demand for payment.* * * The fact that he (the 
notary) had the bill in his actual possession implies that he was pre- 
pared to discharge in the presence of the drawee all the strict for- 
malities of presentment and demand. He was able to leave it with the 
drawee for inspection if he so requested, or expressed any doubts as 
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to its genuineness. Under these circumstances there could be nothing 
fictitious in his demand and presentment, and the law does not require 
a physical exhibition of the bill, if the drawee, well knowing the char- 
acter of the bill, refuses to accept and does not ask to see the bill.’’ 

Edwards says: ‘‘ The person presenting the bill for acceptance 
should have itin his actual possession, and exhibit it to the drawee 
with a request for its acceptance; but this is not absolutely necessary; 
if the drawee does not ask the production of the bill and refuses to ac- 
cept, the drawers and indorsers may be charged by protest and notice 
in the same manner as if the refusal had been made after actual sight.”’ 
1 Edwards Bills and Notes (3d Ed.) § 558. 

Under this section, “where a bill is addressed to two or more drawees 
who are not partners, presentment must be made to them all, unless 
one has authority to accept or refuse acceptance for all, in which case 
presentment may be made to him only.’’ If the drawees are partners 
then one may accept for all. If they are not partners then the bill 
must be accepted by all, if all are to be bound. But in such case one 
drawee may accept for himself. That is, if one of several drawees, 
who are not partners, accepts, he will be bound by his acceptance. 
Smith v. Milton, 133 Mass. 369. In this case it was held that a bill 
drawn on a schoolhouse building committee might be accepted by the 
members of the committee individually. The court said: ‘It does not 
appear that the committee differs from an association of individuals; 
and an order drawn upon it is drawn upon a number of individuals as- 
sociated together, but not incorporated norcopartners. In sucha case, 
although a bill may be treated as dishonored if not accepted by all the 
drawees, if accepted by a part it will be a good acceptance as to them.”’ 

Where the drawee is dead, presentment for acceptance may be 
made to his personal representative. In Crawford on Negotiable In- 
struments, referring to this provision, itis said: ‘Presentment in such 
case is not necessary. See section 245. But as it will be convenient 
in most instances to have the bill duly protested, it is well to have some 
one designated to whom presentment can be made.’’ 

Section 242 further provides that ‘where the drawer has been ad- 
judged a bankrupt or an insolvent, or has made an assignment for the 
benefit of creditors, presentment may be made to him or to his trustee 


or assignee.”’ 
(To be Continued.) 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


SURRENDER OF BILL OF LADING WITHOUT COL- 
LECTING DRAFT. 


Collin County National Bank v. Turner, Court of Civil Appeals of Texas, April 23, 1914; rehearing 
denied May 7, 1914. 167 S. W. Rep. 165. 


Bills of lading for oats, indorsed in blank by the shipper, attached to drafts, 
were sent to the defendant bank with instructions to deliver the bills to the con- 
signee only upon payment of the drafts. Without authority the bank allowed the 
consignee to detach the drafts and attach drafts drawn by the consignee ona third 
party. The third party, being a creditor of the consignee, attached the oats and 
the shipper received nothing from the sale which followed. It was held that the 
bank was liable to the shipper as for conversion. 


Action by C. J. Turner against the Collin County National Bank 
and another. From a judgment against it, the defendant named ap- 
peals. Affirmed. 

See also, 111 S. W.°670. 

The suit is by C. J. Turner against the First National Bank of 
Wortham and the Collin County National Bank for damages occasioned 
by surrendering, contrary to instructions, a bill of lading accompany- 
ing a draft received and forwarded for collection. The petition fully 
averred the facts. The First National Bank of Wortham pleaded gen- 
eral denial, and by cross-action sought to recover against the Collin 
County National Bank as itsagent for whatever sum it may have to 
pay on the plaintiff’s cross-action against it as principal. The Collin 
County National Bank answered both the petition and cross-action by 
demurrer, exceptions, and general denial, and pleaded the statute of 
limitations. There was atrial to the court witbout a jury, and judg- 
ment was entered for the plaintiff against both banks, and in favor of 


NOTE.—For other similar decisions see Barking Law Journal Digest, § 73. 
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the First National Bank of Wortham on its cross-action against the 
Collin County National Bank. The appeal is by the Collin County 
National Bank. 

The findings of fact made by the court are warranted by the evi- 
dence, and are as follows: 

‘‘T find that on July 29, 1905, the plaintiff shipped a car of oats con- 
taining 273 sacks, from Richland, Tex., to Breaux Bridge, La., ship- 
per’s order, notify Southwestern Grain Company of McKinney, Tex., 
and that on July 31st he shipped a car of oats containing 322 sacks from 
Richland, Texas, to Breaux Bridge, La., shipper’s order, notify South- 
western Grain Company, McKinney, Texas, and that each of said sacks 
contained 4 to 4% bushels of oats, and that said oats were worth 30 
cents per bushel at Breaux Bridge, La., and at Richland, Tex.; that 
the Southwestern Grain Company had bought said oats from plaintiff 
and had agreed to pay 30 cents per bushel therefor. 

‘‘ I further find that on the 31st day of July the plaintiff gave to 
the defendant First National Bank of Wortham two drafts, one for 
$296.55, the purchase price of the first carof oats, and one for $350.05, 
the purchase price of the last car of oats, said draft having the bills of 
lading attached, and that said bills of lading were indorsed in blank by 
plaintiff, and that plaintiff instructed said bank to collect the same and 
to deliver said bills of lading only on payment of said drafts. And I 
find that defendant First National Bank of Wortham sent with said 
drafts and bills of lading written instructions to this effect, tothe Collin 
County National Bank, which received said drafts upon July 31, 1905. 

‘“I further find that said cars of oats went to Breaux Bridge, La., 
and that the Collin County National Bank of McKinney, Texas, per- 
mitted the bills of lading to be detached from plaintiff’s draft without 
paying the same, and to be attached to the Southwestern Grain Com- 
pany’s draftson A. Steen, of Breaux Bridge, La., and that the Collin 
County Nationadi Bank forwarded such drafts of Southwestern Grain 
Company so attached to a bank at Breaux Bridge, La., for collection. 
I find that the drafts of the Southwestern Grain Company on A. Steen 
were for a greater amount than the drafts of plaintiff. 

“‘T further find that after said bills of lading with the drafts of the 
Southwestern Grain Company attached thereto had been received by 
the bank at Breaux Bridge, La., the said A. Steen, to whom the South- 
western Grain Company had contracted to sell said two cars of oats, 
went to the bank and examined said bills of lading and drafts attached 
thereto, and thereafter caused the said two cars of oats to be attached 
as the property of the said Southwestern Grain Company on account of 
some indebtedness which he, the said A. Steen, claimed against the 
Southwestern Grain Company, and that the said two cars of oats were 
sold at sheriff’s sale to satisfy said claim of A. Steen against the said 
grain company. 

‘*T further find that the bank at Breaux Bridge, La., subsequently 
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returned the said bills of lading to the Collin County National Bank, 
and that on the 10th day of August, 1905, the Collin County National 
Bank returned the plaintiff’s drafts and bills of lading to the First 
National Bank of Wortham, and I find that the plaintiff Turner, receiv- 
ed nothing from the sale of the said oats, and was paid nothing on ac- 
count of said drafts, and that by reason of the act of the defendants the 
plaintiff lost the entire value of said two carloads of oats. I find that 
the oats sold as above stated at sheriff’s sale in Breaux Bridge, La., 
for as much as the amount of plaintiffs two drafts. 

‘‘T find that the market value of the oats contained in said two cars 
was at the above-mentioned date the sum of $640.50, and that the in- 
terest thereon from August 10, 1905, at 6 per cent. amounts tothe sum 
of $305.20, making a total of $945.50, to which sum plaintiff is entitled 
to a judgment against each of the defendants; said judgment to bear 
interest from date at the rate of 6 per cent.’’ 


Levy, J. (after stating the facts as above). By the first assignment 
of error the contention is made that the petition of the plaintiff does 
not support a judgment in his favor against the Collin County National 
Bank. The amended petition of the plaintiff, filed July 18, 1913, and 
on which the case was tried, alleges, as material to be stated, that the 
Collin County National Bank received and accepted drafts with bills of 
lading attached, and indorsed in blank by the plaintiff, from the First 
National Bank of Wortham, together with the plaintiff's written instruc- 
tions that the bills of lading should be delivered to the Southwestern 
Grain Company only upon the immediate payment of the drafts by the 
grain company, and that the Collin County Natiorial Bank, in violation 
of the instructions, and without authority, permitted the bills of lading 
to be detached from the drafts and attached to different drafts drawn 
by the grain company on A. Steen, of Breaux Bridge, La., and as so 
attached forwarded the bills of lading to a bank at Breaux Bridge, there- 
by placing the apparent legal title to the car of oats in the grain com- 
pany and enabling and causing creditors of the grain company at Breaux 
Bridge to attach and sell the oats as the property ofthe grain company. 
The facts found by the court are in accordance with the allegations. 
If the Collin County National Bank by its independent and unauthoriz- 
ed acts, as alleged and proven, caused the loss or conversion of the 
oats, it would be liable to the plaintiff as for conversion for the dam- 
ages occasioned through the unauthorized acts done byit. The assign- 
ment is therefore overruled. 

The measure of plaintiff’s damage prima facie was the face of the 
drafts, which represented toappellant’s knowledge the contract amount 
payable by the grain company forthe oats. And there is no pretense 
in the evidence that the amount payable by the drafts was incorrect. 
As a fact the court entered judgment for the market value as found by 
him, which was less than the face of the drafts. The eighth assign- 
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ment is overruled,; as showing no injury and as not warranting 
reversal. 


The ninth and tenth assignments are overruled. 
The judgment is affirmed. 


LIABILITY OF BANK FOR DEPOSIT. 





First National Bank of Gary v. Josefoff, Appellate Court of Indiana, May 14, 1914. 105 N. E. Rep. 175. 





A foreigner who could not speak or read English, deposited money in the de- 
fendant bank with a clerk, who was employed as an interpreter and was not au- 
thorized to receive deposits. The clerk gave the depositor his personal receipt for 
the deposit and left town with the money. It was held that the clerk had osten- 
sible authority to receive the deposit and that the bank was liable to the depositor, 
notwithstanding the form of receipt. 


Action by Dimo Josefoff against the First National Bank of Gary. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Larry, C.J. Appellee as plaintiff brought this action to recover a 
sum of money alleged to have been deposited by him with appellant. 
Judgment was rendered in favor of plaintiff. 

The complaint in effect alleges that at the solicitation of Mike Picar, 
a clerk in defendant bank, who was duly authorized to act for it, plain- 
tiff deposited in such bank a sum of money in foreign coin equivalent 
to $452 in United States money; that the defendant bank received the 
same; and that Picar issued a receipt which is set out inthe complaint. 
The complaint also alleges a demand upon the defendant for payment 
and a refusal. The receipt set out in the complaint is as follows: 
“Gary, Indiana, January 18th, 1910. Received from Dimo Josefoff 
one hundred nineteen Napolendo for five months safe-keeping (per- 
sonal) 119 Napolenondors M. Picar.’’ Appellant asserts that the com- 
plaintis defective and that the demurrer thereto should have been sus- 
tained because the writing alleged to be a receipt is a written contract 
and shows on its face that the deposit was not made with the bank as 
stated in the general averment, but that it was deposited with Mike 
Picar personally for safe-keeping for a period of five months. An in- 
strument such as the one set out in the complaint has been held by the 
courts of this state to be more than a mere receipt. It has been held 
that the law, which is a silent factor in every contract, imports into a 
writing such as this the obligation to pay upon a reasonable demand; 
and that it is therefore a written agreement enforceable at law, and 
hence a written contract. Long v. Strauss, 107 Ind. 94,6 N. E. 123, 
7 N. E. 763, 57 Am. Rep. 87. 

We do not think that this complaint is based upon the written 
contract as appellant contends. If the complaint counted upon the 
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written contract as such and sought to recover by virtue of it, the com- 
plaint would be clearly insufficient as against the bank, unless it con- 
tained allegations justifying a reformation, and proceeded upon the 
theory of reforming the contract and enforcing it as reformed. Where 
the complaint is based upon a written instrument filed as an exhibit or 
set out in the complaint, the terms of such instrument will control any 
averment of the complaint in conflict therewith. Harrison Building, 
etc., Co. v. Lackey, 149 Ind. 10, 48 N. E. 254; Huber Mfg. Co. v. 
Wagner, 167 Ind. 98, 78 N. E. 329. 

The complaint alleges that plaintiff was unable to speak or read 
the English language, and that he was unable toread the receipt which 
was written in that language; that Picar knew these facts and informed 
plaintiff that the receipt in question was an acknowledgment from the 
defendant bank of its receipt of the money; and that plaintiff so under- 
stood it and so accepted it. The complaint proceeds upon the theory 
that the money was deposited with the bank, and recovery is sought 
upon the implied agreement to return the money on demand. Upon 
this theory, the general averment that the money was deposited in de- 
fendant bank is sufficient to make the complaint good in respect to the 
deposit, unless its force is overcome by other specific allegations of the 
complaint. When the writing set out in the complaint is considered in 
connection with the allegations in reference to the manner of its execu- 
tion and the further allegations in reference to the circumstances under 
which it was given and the statements which were made at the time, we 
are clearly of the opinion that the specific allegations do not overcome 
the general allegations to the effect that the deposit was made in the 
defendant bank. The general allegations of a complaint will control 
unless they are shown to be untrue by specific allegations. Cleveland, 
etc., R. Co. v. Cyr, 43 Ind. App. 19, 86 N. E. 868, Indianapolis Union 
Ry. Co. v. Waddington 169 Ind. 448, 82 N. E. 1030. 

There was no claim in this case on the part of appellant that the 
money was not deposited, and the only question for determination was 
whether the bank was the depository or whether it was deposited with 
Picar personally. The written contract purports to be an agreement 
between appellee and Picar, and, as between them, it is the sole repos- 
itory of all prior negotiations and cannot be varied by parol evidence. 
This rule is a salutary one and is supported by principles of public 
policy as well as by judicial decisions. Averments that the deposit was, 
in fact, made with the bank through Picar as its agent, and proof of 
such averments do not, however, contradict any written contract 
between appellee and the bank, for there was no written contract as 
between them. The rule under consideration applies only to the part- 
ies to the contract. Greenleaf on Ev. § 279; Ford v. Williams, 21 
How. 287, 16 L. Ed. 36. 

In deciding a case very similar to the case at bar, the Court of Ap- 
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peals of New York, speaking by Andrews, J., uses the following perti- 
nent language: ‘‘ It is insisted, however, that the certificate issued to 
the plaintiff at the time of the deposit conclusively establishes that the 
transaction was with Van Campen and upon his sole credit. The cer- 
tificate is said to be a written contract, by which alone the right of the 
plaintiff is to be determined and that parol proof that the deposit was 
made with the bank or tending to establish a liability of the bank was 
inadmissible, as in violation of the rule that parol evidence cannot be 
given to contradict a written instrument. The rule that, when parties 
have reduced a contract between them to writing, the writing alone, 
in the absence of fraud or mistake, is to be referred to, to define their 
respective rights and liabilities, and that all preliminary negotiations 
are to be deemed merged in, and if inconsistent therewith superseded, 
by the written contract, is supported as well by considerations of policy 
as by judicial decision. But assuming that the certificate signed by 
Van Campen when accepted by the plaintiff became a written contract 
between them, parol evidence that the bank received the money as a 
deposit did not contradict any written agreement between the bank 
and the plaintiff, for they had made none. The real issue on the trial 
was as to whether the bank or Van Campen was the depository. Un- 
explained, the fact that the plaintiff accepted the certificate of Van 
Campen was strong, if not conclusive, evidence that the bank was not 
a party to the transaction ; but it was evidence only, and was subject 
to explanation by parol proof, without violating the rule referred to.’’ 
In Barry v. Ransom, 12 N. Y. 464, Denio, J., in speaking of the rule, 
says: ‘‘ This is a valuable principle which we would be unwilling to 
draw in question; but we think it is limited to the stipulations between 
the parties actually contracting with each other by the written instru- 
ment.’’ The rule does not preclude a party who has entered into a 
written contract with an agent from maintaining an action against the 
principal, upon parol proof that the contract was made in fact for the 
principal, where the agency was not disclosed by the contract, and was 
not known to the plaintiff, when it was made, or where there was no 
intention to rely upon the credit of the agent to the exclusion of. the 
principal. Such proof does not contradict the written contract. It 
superadds a liability against the principal to that existing against the 
agent. That parol evidence may be introduced in such a case to charge 
the principal, while it would be inadmissible to discharge the agent, 
is well settled by authority. Ford v. Williams, 21 How. 287, 16 L. 
Ed. 36; Higgins v. Senior, 8 M. & W., 834; Parker, J., Short v. 
Spoakman, 2B. & Ad.; Taintor v. Prendergast, 3 Hill (N. Y.) 72, 38 
Am. Dec. 618; Gates v. Brower, 9 N. Y. 205, 59 Am. Dec. 530; Cole- 
man v. First Nat. Bank, 53 N. Y. 388. The Supreme Court of Kansas 
reached a similar result in a case where the facts were very similar 
and where the same principle isinvolved. The opinion of the court is 
by Brewer, J., afterwards eminent as a member of the Supreme Court 
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of the United States, and for this reason it is entitled to great weight. 
Lemon v. Fox, 21 Kan. 152. 

The only other errors presented by the brief of appellant arise upon 
the action of the court in overruling appellant's motion for a new trial. 
The principal question presented under this assignment relates to the 
sufficiency of the evidence to sustain the finding of the court. It is 
claimed that the finding is wholly unsupported by evidence to show that 
Mike Picar at the time he accepted the deposit had any authority from 
the bank to receive deposits in its behalf, and that therefore the evi- 
dence wholly fails to show a deposit with the bank. It would serve no 
useful purpose to set out the evidence at length in this opinion. It is 
sufficient to say that it shows that appellee was a Macedonian who 
could neither speak nor read the English language, and that he took 
the money constituting the deposit in quesiion to the banking room of 
appellant and delivered it to Picar, whom he found sitting at a desk 
near a window and inside that part of the bank which is screened from 
the public. The testimony of the officers of the bank shows that Picar 
was employed by the bank as interpreter to talk with persons who 
spoke foreign languages, and that he had charge of the foreign ex- 
change department of the bank, and that it was also his business to sell 
steamship tickets. The evidence shows that the money was delivered 
to Picar during banking hours, and that at the time of such delivery 
he informed appellee that his money was safe and that the bank was 
good for it. The writing set out in the complaint was not introduced 
in evidence as against appellant; but it appears that, at the time of re- 
ceiving the money, Picar told appellee that the receipt was just as good 
as to have the money entered in a book and that he could get the 
money by presenting the receipt. It further appears from the evi- 
dence that appellee could not read the writing, and that he never knew 
its contents until after Picar had left town. It is very apparent from 
the evidence that appellee believed that he was dealing with the bank 
in making this deposit and not with Picar personally. 

‘“The rule is that any agent of the bank who receives a deposit 
from a customer within the bank during banking hours binds the bank, 
unless the dealer had notice of lack of power. The bank cannot set up 
a defense that itis not responsible because the deposit was not received 
or passed through the hands of the receiving teller. A deposit is com- 
plete when it passes from the possession of the depositor into the hands 
and into the possession of the agent of the bank, if at the time of the 
transaction it was performed with the bank and during banking hours.’’ 
Magee on Banks & Banking (2d Ed.) p. 287. Tothe same effect, see 
Zane on Banks & Banking, p. 207, and Bolles, Modern Law of Bank- 
ing, p. 431. ‘ 

It is the apparent or ostensible authority which controls in cases of 
this kind, rather than any special instructions which may have been 
received by the officers and agents of the bank. By placing Picar in 
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the position in which he was at the time of receiving the money from 
appellee, the bank credited him to the public; and, if he violated his 
instructions and a loss ensued, it must be borne by the bank. Goshorn 
v. People’s Nat. Bank, 32 Ind. App. 428, 69 N. E. 185, 102 Am. St. 
Rep. 248; East River Nat. Bank v. Gove, 57 N. Y. 597; West v. Bank 
of Elmira, 20 Hun (N. Y.) 408; Munnv. Burch, 25 II]. 35; Ziegler v. 
First National Bank of Allentown, 93 Pa. 393; Heim v. First Nat. 
Bank, 76 Neb. 831, 107 N. W. 1019. 

Even though it be conceded that the bank was not at fault with ref- 
ence to the transaction in question, and that the appellee was also 
blameless, and that the loss wasoccasioned solely through the fault and 
misconduct of Picar, still the bank was responsible for Picar being 
placed in a situation where he was enabled to perpetrate the fraud. It 
is well settled that, where one of two innocent parties must suffer loss 
through the wrongful act of a third person, the loss must fall upon the 
one who placed such third party in a position by means of which he 
was enabled to commit the wrong which occasioned the loss. McCon- 
nell v. Am. Nat. Bank, 103 N. E. 809; Judy v. Warne, 102 N. E. 386; 
Preston v. Witherspoon, 109 Ind. 457, 9 N. E. 585, 58 Am. Rep. 417; 
Lucas v. Owens, 113 Ind. 521, 16 N. E. 196. 

It is urged on behalf of appellant that appellee was negligent in 
failing to have the writing read and interpreted to him by some one in 
whom he had confidence, and that, for this reason, he is not free from 
fault and cannot recover. The evidence in this case shows that ap- 
pellee could not read the English language, and that no member of his 
family was able to do so. The position of Picar in the bank was such 
as would inspire confidence on the part of appellee, and his statements 
to the effect that the money was safe and that the bank was good for it 

2re of such a c‘1aracter as to mislead appellee and to relieve his mind 
of all anxiety asto the safety of his money. Under such a state of 
evidence, it cannot be said that the failure of appellee to have the 
writing read and interpreted to him by some other person in whom he 
had confidence was such negligence as to preclude him from a recovery. 

The trial court, over the objection of appellant, admitted evidence 
of the declaration and statements of Picar without first requiring proof 
that at the time such statements were made he was the agent of ap- 
pellant. The questions arising upon the admission of this testimony 
were presented as causes for a new trial and they are now urged as 
grounds for reversal. It is the better practice to require the proof of 
agency before admitting evidence to prove any statement of a person 
upon the theory that he was the agent of the party sought to be affect- 
ed by such statements; but if the agency is afterwards established, the 
error in the order of the admission of such testimony will be regarded 
on appeal as harmless. Rowell v. Klein, 44 Ind. 290, 15 Am. Rep. 
235; Trustees v. Bledsoe, 5 Ind. 133. 

We find no reversible error in the record. Judgment affirmed. 









LEGAL DECISIONS 
FORGED NOTE. 






Tardio v. First National Bank of Bryan, Court of Civil Appeals of Texas, May 6, 1914. 
176 S. W. Rep. 1180. 













Where the apparent maker of a note, accompanied by the payee, represented 
to a bank that the note was good, and the bank thereupon took the note and paid 
the amount, it was held that such maker could not subsequently defend an action 
by the bank on the ground that his signature wasaforgery. ° 















Action by the First National Bank of Bryan against Frank Tardio. 
from a judzment for plaintiff, defendant appeals. Affirmed. 

CarL, J. The First National Bank of Bryan brought suit against 
appellant, Frank Tardio, ona note, alleged to have been executed and 
delivered by appellant to C. E. Edwards on September 15, 1911, for 
the sum of $350, payable on September 1, 1912, and bearing 10 per 
cent. interest per annum; and it was alleged that, before the maturity 
thereof, said note was transferred by Edwards. to appellee, and fur- 
ther showed that same was entitled to a credit of $111.05 of date No- 
vember 20, 1912. The defendant, Tardio, answered, pleading non est 
factum, and alleging that the note was a forgery. In reply to this, 
the appellee alleged in a supplemental petition that on or about August 
24, 1912, appellant requested the bank to take up his $350 note held 
by C. E. Edwards, which it is alleged appellant represented he had 
given for rent, and that same was a valid, subsisting, and unpaid claim 
against Tardio which he then and there promised to pay at maturity; 
that thereafter the bank didtake up said note from Edwards; and that 
appellee was present at the time said note was taken up by the bank at 
his request; and that same was so taken up at the special instance and 
request of Tardio. It is further alleged that appellant has since ratified 
and confirmed the transaction, in that on November 20, 1912, he paid 
thereon $111.05, which was indorsed thereon as a credit. That if said 
note is a forgery, the bank had no notice of the same, and was an in- 
nocent purchaser, without notice, for a valuable consideration and at 
the instance and representation of Tardio that same was a genuine in- 
strument, and was for rents for 1912; and that Tardio did not inform 
the bank that same was a forgery, but represented it to be a true and 
valid instrument, binding on him (appellant), and that Tardio was res- 
ponsible for appellee’s buying the note. The defendant below denied 
these matters in a supplemental answer. 

The trial was before the court, and the findings of fact are, in sub- 
stance, as follows: On August 24, 1912, the defendant went to the 
First National Bank of Bryan and told H. O. Boatwright, its president, 
that he owed C. E. Edwards a rent note for the sum of $350 which 
would be due September 1, 1912, and which he could then pay, but that 
Edwards was insisting on the payment of the same, and that it would 
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be an accommodation to him if Boatwright would take up said note, 
thereby relieving him of worry and harrassment that Edwards was 
causing him. Thereupon Boatwright consented to take it up, and Tardio 
left the bank, and in a short while returned in company with Edwards. 
Boatwright asked them if they had the note, to which Edwards replied 
that he did not have it then but would get it. Appellant and Edwards 
left the bank together, and, while Edwards was gone for the note, 
Tardio came into the bank two or three times inquiring if Edwards had 
returned with the note. In about 30 minutes Edwards and appellant 
came into the bank together, and Boatwright asked Tardio if they had 
the rent note to which he replied that Edwards hadit. In the presence 
of Boatwright and Tardio, Edwards indorsed a‘rent note purporting 
to be defendant’s note, and Boatwright, in the presence of both the 
others, took the note and paid Edwards $350, the face value of the 
note. It was at the special instance and request of Tardio and upon 
his statement that he would pay said note at maturity that Boatwright 
agreed to take it up, and appellant was with Edwards when he came 
into the bank, saw him indorse and deliver the note to the bank, and 
saw the money paid to Edwards. Tardio turned over to the bank two 
bales of cotton on August 24, 1912, to be applied as a payment on the 
note. The note is a forgery, but the bank had no notice that it was a 
forgery until about September 1, 1912, when the defendant came into 
the bank and told Boatwright the note was a forgery, but then and 
several times thereafter promised to pay the same, after he knew it was 
aforgery. He had never disclaimed the debt prior to the suit. The 
receiver of the estate of C. E. Edwards got the proceeds of the sale of 
the cotton left by defendant, but afterwards left $111.05, representing 
the sale price of the cotton, with the bank which was entered as a credit 
on the note. The judgment was for $260.73. The court found that 
defendant, before the discovery of the forgery, by his statements and 
actions had misled the bank, and thereafter promised to pay the same, 
thus ratifying the said note, and that he is estopped from asserting that 
the note is a forgery. 

We do not agree with the finding of the trial court that defendant 
p2id the $111.05 after the discovery of the forgery. He left the cotton 
there before the forgery was discovered, ‘and Boatwright collected the 
money and held it until Jacob Fuchs, the receiver of Edwards’ estate, 
called for it and collected it. Later, in November, the receiver paid 
the money back to the bank, and it was credited on the note, Novem- 
ber 20, 1912. 

It will be seen that appellant, himself, induced the bank to take 
up the note. Tardio received nothing himself, but it cannot be said 
that his promise to pay the debt evidenced by the note was without 
consideration. He induced the bank to part with themoney. Hecame 
with Edwards to the bank, saw him indorse the note and receive the 
money; and if he did not know the note was forged, he should have 
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known it, because he was in a position to know or to have found out if 
he had used ordinary care. An equitable estoppel will be created, 
“‘not only when the party sought to be concluded knows the material 
facts he is charged with having represented or concealed, but also where 
he is ‘in such position that he ought to have known them, so that 
knowledge will be imputed to him.’’’ Weinstein v. Bank, 69 Tex. 38, 6 
S.W.171, 5 Am. St. Rep. 23. There was no neglect or fault on part 
of the bank, and, granted that Tardio did not know the note was forged 
at the time he got the bank to take it up, ‘‘if there was no neglect in 
the plaintiff, yet there was no reason to throw off the loss from one in- 
nocent manupon another innocent man.’’ Bigelow on Estoppel, 482. 
But in this case, if there was any fault or negligence in any one it was 
the defendant and not in the plaintiff. And where two parties are 
equally innocent, and yet a duty devolves upon one which he fails to 
perform and injury results, of the two, the one so failing to discharge 
the duties he owes should be the loser. Tardio had gone there and 
made the request, as an accommodation to him, that the bank take up 
his note and came there with the forger who negotiated it in his pres- 
ence. If the note were not genuine, whose duty was it there to make 
that known? The banker could reasonably assume that, since he had 
requested that the note be taken up and had come with the forger, the 
note actually indorsed was genuine. Appellant was getting the note 
taken up, and the consideration and accommodation were being ex- 
tended to him. 

Representations do not always have to be made by words. The 
actions of the party may proclaim facts more eloquently than words; 
and when Tardio went out and got the man who held the note and 
brought him in there to the bank, stood there, and saw the whole 
transaction, it amounted to saying to Boatwright that this is the note 
I wish taken up. Edwards v. Dickson et al., 66 Tex. 617, 2S. W.718; 
Bigelow on Estoppel, 486; Weinstein v. Bank, 69 Tex. 38,6S. W. 171, 
5 Am. St. Rep. 23; Page v. Arnim, 29 Tex. 53. 

In the case of Mo., etc., Ry. Co. v. Yale, 27 Tex. Civ. App. 10, 65 
S. W. 57, it is said: ‘‘If aman, whatever his real meaning may be, so 
conducts himself that a reasonable man would take his conduct to mean 
a certain representation of facts, and that it was a true representation, 
and that the latter was intended to act upon it in a particular way, and 
he with such belief does act that way to his damage, the first is estopp- 
ed from denying that the facts were as represented.’ Again, Cyc. (16 
—752ff) cites the Texas case of Henry v. Bounds, 46 S. W. 120, in 
support of the well-established doctrine that: ‘‘Where a person liable 
on a note promises a prospective purchaser to pay same, or represents 
to him that the obligation is valid, and that there is no defense to it, he 
is estopped to resist payment in an action by such person who has 
taken the paper in reliance on his representation.’’ 

‘“ Equitable estoppel is the effect of voluntary conduct of a party 
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whereby he is precluded both at law and in equity from asserting the 
rights which might perhaps have otherwise existed, either of property, 
of contract, or of remedy, as against another person who has, in good 
faith, relied upon such conduct. and has been led thereby to change his 
position for the worse, and who on his part acquires some correspond- 
ing right, either of property, of contract or of remedy.’’ Griffith v. 
Rife, 72 Texas 185, 12 S. W. 168; Bridges v. Johnson, 69 Tex. 714, 7 
S. W. 506; Edwards v. Dickson, 66 Texas 613, 2S. W. 718. 

If appellant had desired that Edwards be made a party or could have 
derived any comfort from so doing, he should have taken that step 
himself. Tardio, as the payor named andthe man who had induced the 
bank to buy the note, was the proper party to be sued. We are not 
saying that a forged instrument is not void; but we do say that under 
all the facts in this case appellant, by his acts, has placed himself ina 
position where the fact that the note is forged will not avail him any- 
thing against the party whom he induced to take it up for him. 

The assignments are all overruled, and the judgment is affirmed. 


LIABILITY OF FIRM ON PARTNER’S NOTE. 









Clement National Bank v. Connelly, Supreme Court of Vermont, May 20, 1914. 90 Atl. Rep. 794. 


Where a partner borrows money professedly for his firm and executes a note in 
the firm name, the firm is liable although the partner misapplies the funds; but 


where, in such case, the partner signs his own name as maker and indorses the firm 
name, the firm is not liable. 





Assumpsit by the Clement National Bank against James Connelly 
and another. Trial on agreed statements of facts, and judgment for 
defendants, and plaintiff brings exceptions. Affirmed. 


Munson, J. The notes sued upon are signed by S. W. Loveland 
alone, are payable to Loveland’s order, and bear the indorsements of 
S. W. Loveland and Connelly & Loveland. This use of the firm name 
was not known to Connelly, and was without authority, other than 
such as may arise from the partnership relation. The avails of the 
notes were taken by Loveland in. cash, and were applied to his per- 
sonal use. The transaction does not appear upon the books of the 
firm, and neither the firm nor Connelly received any benefit from it. 
The firm was engaged in the business of selling and installing plumb- 
ing, heating, and range equipment. It did its banking business with 
the plaintiff, including the keeping of a deposit. It had not before 
this discounted its own notes at the plaintiff bank, nor had its name 
been used there by either partner to secure his perscnal notes. The 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 357. 
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transaction antedates the operation of the Negotiable Instruments Act. 
Acts 1912, No. 99. 

The measure of protection accorded the holder of partnership 
paper is well established. 

‘The borrowing of money and negotiation of bills and notes being 
incident to, and usual in, the business of copartnerships formed for 
the purpose of trade, it follows that when a copartner borrows money 
professedly for the firm, and executes therefor a negotiable instrument 
in the copartnership name, it will bind all the partners, whether the 
borrowing was really for the firm or not, and whether he diverts and 
misapplies the funds or not, provided the lender is not himself 
cognizant of the intended fraud. And the burden will not be thrown 
on him to show that he was not cognizant of such fraud, or to prove 


value given for the paper.’’ 1 Dan. Neg. Insts. § 357, and cases 
cited. 


So the question presented is whether this was a borrowing of 
money professedly for the firm on a note executed in the copartner- 
ship name, within the meaning of the rule. 

In placing the name of the firm upon the back of the note as 
drawn and signed, Loveland undertook, in legal contemplation, to 
make the firm a comaker with himself. If the indorsement was made 
with authority, the obligation of the firm is prima facie that of a 


maker. Vt. Dig. 322, pl. 98; Bellows Falls N. Bank v. Dorset Marble 
Co., 61 Vt. 106, 17 Atl. 42. 

But the undertaking of a comaker may be that of a principal or a 
surety; and the obligation intended to be assumed may be shown by 
parol as between the signers, and as against the holder, if the rela- 
tion assumed was known to him. Harrington v. Wright, 48 Vt. 427; 
Arbuckle v. Templeton, 65 Vt. 205, 25 Atl. 1095. 

When the signature of the firm is designated as that of a surety, or 
when there is anything in the appearance of the note to charge the 
holder with knowledge that the signature is used by way of acccm- 
modation, the holder cannot recover without showing the assent of all 
the partners; for it is not within the usual score of partnership tusi- 
ness to assume a liability for the debt of another. 1 Dan. Neg. Insts. 
$ 365; National Bank, etc., v. Law, 127 Mass. 72, 75; Stall v. Catskill 
Bank, 18 Wend. (N. Y. ) 466; Bank of Commerce v. Seldon, 3 Minn. 
155, 163 (Gil. 99); Sherwood v. Snow, 46 Iowa, 481, 26 Am. Rep. 
155. 

In the case last cited the partner signed the note with his own 
name, and signed the name of the firm beneath his. The defendant 
asked an instruction that this was a circumstance f1cm which tke jury 
might infer that the plaintiff knew, or ought to have known, that the 
money he loaned on the note was for the partner’s individual use, end 
not for the use or benefit of the firm, and that, if these facts were 
found, the plaintiff could not recover. The instructicn was refused, 
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and the court held this to be error, saying that it was not in accord 
with the ordinary way of doing business that a partner should, for a 
firm debt, sign his own name, and follow jt with the name of the firm, | 
in which his own name was included. 

If Loveland had been borrowing for the firm, he would, in the 
usual course, have signed with the firm name. The note, as drawn 
and executed, indicates a borrowing by Loveland individually. This 
being so, the indorsement of the firm is prima facie a security for his 
indebtedness. These features of the instrument were sufficient to put 
the bank upon inquiry as to Loveland’s authority to bind the firm in 
the transaction, and it must be charged with knowledge of the facts 
which it would have learned by proper inquiry. 

Judgment affirmed. 


BANK STOCKHOLDER’S LIABILITY. 


Van Tuyl v. Schwab, New York Supreme Court, Special Term, April, 1914. 148 N. Y. Supp. 292. 


In an action by the state superintendent of banks to enforce a bank stock- 
holder’s statutory liability, the stockholder cannot assert a counterclaim based on 
services rendered by him to the bank before the superintendent took possession. 


Action by George C. Van Tuyl, Jr., as Superintendent of Banks, 
against Charles M. Schwab and others. Demurrer to counterclaim 
sustained. 

See, also, 160 App. Div. 890, 145 N. Y. Supp. 1149. 

GREENBAUM, J. The plaintiff, as superintendent of banks, brings 
this action against all the stockholders of the Carnegie Trust Company 
and seeks a judgment— 

‘“ directing and decreeing that any remaining uncoverted assets of 
said Carnegie Trust Company may be sold and disposed of as provided 
by law, and that an accounting be had of all outstanding and existing 
assets and liabilities of said corporation; and that the amount of 
deficiency necessary to pay in full said company’s debts and liabilities 
as judically ascertained by the court be apportioned among the stock- 
holders defendants herein ratably according to the number of shares 
of the capital stock of said company held by them respectively; that 


each defendant pay the portion thereof adjudged to be paid by him. 
* * > 


The defendant Joseph G. Robin sets up a counterclaim in the sum 
of $10,000, based upon certain services alleged to have been rendered 
by him to said trust company before the plaintiff took possession 
thereof. The plaintiff demurs to the counterclaim upon the grounds 
that it is insufficient in law on the face thereof, that it does not state 
facts sufficient to constitute a cause of action, and that it is not of the 





NOTE.—For other similar decisions see Banking Law Journal Digest, § 464. 
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character specified in section 501 of the Code of Civil Procedure. 
There are several reasons why the demurrer must be sustained. 

First. It seems to be well settled in this state that an action can 
not be maintained against the superintendent of banks upon a demand 
existing against a bank which he is liquidating. The superinterdent 
of banks is merely a custodian, liquidator, and conservator of the tank 
and, for the purposes of an action against the bank, the latter is the 
real party in interest. Lafayette Trust Co. v. Higginbotham, 136 
App. Div. 747, 121 N. Y. Supp. 489; Richardson v. Cheney, 146 App. 
Div. 686, 131 N. Y. Supp. 594, affirmed 208 N. Y. 541, 101 N. E. 1119; 
Decker v. Gardner, 124 N. Y. 334, 26N E. 814, 11 L. R. A. 480. 

Second. The corporation, whose affairs the plaintiff is administer- 
ing by virtue of the statute, could not maintain an action to enforce 
the statutory liabilities of stockholders. Prior to the amendment of 
1908 (Laws 1908, c. 143, § 3) to present section 19 of the Banking 
Law, this right existed only in favor of creditors. Farnsworth v. 
Wood, 91 N. Y. 308; Hirshfeld v. Fitzgerald, 157 N. Y. 166, 51 N. E. 
997, 46 L. R. A. 839. Section 19 of the Banking Law provides that 
the superintendent of banks ‘‘ may, if necessary to pay the debts of 
such corporation, enforce the individual liability of the stockholders.’’ 
Under what circumstance he may act in this behalf is discussed in 
Cheney v. Scharmann, 145 App. Div. 456, 129 N. Y. Supp. 993. It 
follows therefore that the superintendent of banks in this action rep- 
resents the creditors of the corporation, and hence no claim against 
the corporation may be asserted as a counterclaim against the plaintiff 
in this action. Hall v. Holland House Co., 12 Misc. Rep. 55, 33 N. 
Y. Supp. 50. 

Third. To permit a counterclaim by way of offset to be asserted 
by the defendant would result in preferring him over general creditors 
of the corporation. Section 196.0f the Banking Law provides with re- 
spect to trust companies as follows: 


“If default shall be made in the payment of any debt or liability 
contracted by any such corporation, the stockholders thereof shall be 
individually responsible, equally and ratably, for the then existing 
debts of the corporation, but no stockholder shall be liable for the 
debts of the corporation to an amount exceeding the par value of the 
respective shares of stock by him held in such corporation at the time 
of such default.’’ 


The liability of stockholders of a banking corporation is different 
from that of stockholders of other corporations, as, for example, of a 
manufacturing corporation. Here the stockholders are ‘‘ equally and 
ratably’’ responsible for the debts of the corporation, and the theory 
of the complaint indicates that it is equitable in its nature and requires 
an accounting in order to determine to what extent the stockholders 
will be obliged to contribute ratably to make up the deficiency requir- 
ed to pay the company’s debts. The creditors constitute one class 
and the stockholders another. If a given person is both a stockholder 
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and a creditor, he must first pay his pro ratashare collectible from him 
by plaintiff as stockholder and upon allowance of his claim against the 
corporation he is entitled as creditor to receive his pro rata share in 
the moneys applicable to the payment of the debts of the company. 
To adopt anv other rule would be to prefer a stockholder creditor over 
other creditors. The law does ‘not permit such a preference. Matter 
of Empire City Bank, 18 N. Y. 199; Barnes v. Arnold, 45 App. Div. 
314, 61 N. Y. Supp. 85, affirmed 169 N. Y. 611, 62 N. E. 1093; Win- 
gate v. Orchard, 75°Fed. 241, 21 C. @. A. 315; Lantry v. Wallace 97 
Fed. 865, 38 C. C. A. 510, affirmed 182 U. S. 536, 21 Sup. Ct. 878, 45 
L. Ed. 1218. 

The case of Mosler Safe Co. v. Guardian Trust Co., 153 App. Div. 
117, 123, 124, 138 N. Y. Supp. 298, affirmed 208 N. Y. 524, 101 N. E. 
786, is not in conflict with the rule just discussed. That was a case of 
a creditor against the stockholder of a safe deposit company, organ- 
ized under the Banking Law, section 303 whereof made the stockhold- 
ers of every such corporation ‘‘ jointly and severally liable for all 
debts,’’ etc. The questions there involved have no relation to the 
situation here presented. Moreover Matter of Empire City Bank, 
supra, and Barnes v. Arnold, supra, are particularly referred to in 
Appellate Division in the Mosler Case, and recognized as ccntiolling 
authorities. It follows that the demurrer to the counterclaim of the 
defendant Robin must be sustained. 

Demurrer sustained. 


NOTE EXECUTED BY AGENT. 


People’s National Bank v. Dixwell, Supreme Judicial Court of Massachusetts, May 19, 1914. 
105 N. E. Rep. 435. 


Where a note is executed by an agent in the name of his principal witaout au- 
thority, an action on the note cannot be maintained against either principal or 
agent. The agent in such case is liable in an action of deceit. 


Action by the People’s National Bank against John Dixwell and 
others. On demurrer to declaration. Demurrer overruled, and the 
case to stand for trial. 

HAmMonpD, J. The paper purported to be the note of the New Eng- 
land Home for Deaf Mutes, Aged, Blind or Infirm, and to be executed 
in the name of the maker by the defendants. Had the defendants been 
duly authorized the note would have been that of the corporation. But 
the declaration asserts that they were not thus authorized. It was 
therefore neither the note of the alleged principal nor that of the al- 
leged agents and no action is maintainable thereon as a note against 
either party—not against the principal because not its note in fact, and 
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LEGAL DECISIONS 615 


not against the agents because it does not purport to be their note. Long 
v. Colburn, 11 Mass., 97,6 Am. Dec. 160; Conant v. Alvord, 166 Mass. 
311, 44 N. E. 605, and cases cited. Whatever may be the rule else- 
where (see Dusenbury v. Ellis, 3 Johns. Cas. 70, 2 Am. Dec. 144), it 
is settled in this commonwealth that “‘if the instrument puiforts to 
express the contract of the principal, the agent is rot personally li- 
able on it, but that the remedy in such a case against him is by an ac- 
tion upon the case for falsely representing himself to be authorized to 
bind his principal. Jefts v. York, 4 Cush. 371, 50 Am. Dec. 791; Bal- 
lou v. Talbot. 16 Mass. 461, 8 Am. Dec. 146.’’ Hoar, ]., in Draper v. 
Massachusetts Steam Heating Co., 5 Allen, 338. And the nature of 
this liability is stated by Shaw, C. J., in Jefts v. York, 10 Cush. 392, 
395, as follows: “‘If one falsely represents that he has an authority, by 
which another, relying on the representation, is misled, he is liable; 
and by acting as agent for another, when not, though he thinks he is, 
he tacitly and impliedly represents himself authorized without knowing 
the fact to be true; it isin the nature of a false warranty, and he is 
liable. But in both cases his liability is founded on the ground of ¢ce- 
ceit, and the remedy is by action of tort. Smout v. Ilbery, 10 Mees. 
& Welb. 1; Jenkins v. Hutchinson, 13 Ad. & El. N. S. 744.’’ Under 
the allegations of the declaration there can be no doubt that under the 
well settled law of this commonwealth the defendants made themselves 
liable to such action. 

It is urged, however, by the defendants that even if that be so, the 
liability is to Mitchell alone, the payee of the note, and that the right 
to enforce it has not been and cannot be assigned by him. But the 
representations are made in the document itself, which upon its face is 
negotiable inform. Itisto be assumed that the defendants contem- 
plated that it might pass into the hands of parties taking the sare in 
reliance upon the statements therein contained, and that the defendants 
intended that in such a case the statements should stand as made to any 
rightful holder; or in other words that the statements are to be regard- 
ed as continuous. Roberts v. Anheuser-Bush Brewing Ass'n, 211 
‘Mass. 449, 98 N. E. 95, and cases there cited. The plaintiff appears 
by the declaration to be such a holder, and as such one of the persons 
to whom the representations were made. 

Demurrer overruled. 

Case to stand for trial. 


DAMAGES FOR REFUSAL TO HONOR CHECK. 


Stephens v. Chehalis National Bank, Supreme Court of Washington, June 27, 1914. 141 Pac. Rep. 340. 
Where a bank loaned money on mortgage, with an agreement that the money 
should remain in the bank and be paid out only on a note due the bank, or for cer- 
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tain other specified purposes, the deposit was special and the bank was not liable 
in damages for refusing to honor a check drawn for the purpose of transferring the 
deposit to drawer’s general account in another bank. 


Action by T. A. Stephens and another against the Chehalis National 
Bank. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Morris, J. Action to recover damages for failure to honor a check, 
the appeal being taken from a judgment entered upon an instructed 
verdict for defendant. The appellants were the owners of a building 
in Chehalis, which was undergoing extensive repairs. They had be- 
come indebted to respondent bank in the sum of $3,700, for which they 
had given a demand note. They were also indebted to a lumber com- 
pany inthe sum of $216. The debts were pressing, and an arrange- 
ment was made between appellants and the bank under which the 
bank negotiated a loan from one Neiman for $5,200, which emcunt 
was secured by a mortgage upon the property. Upon completion of 
the loan, the money was deposited in the bank and appellants notified. 
Mr. M otter went to the bank and was then notified that the deposit 
was a specific one, and that the bank had been instructed by Neiman 
to disburse the money, first, in payment of the note due the bank and 
the lumber account, the balance to be applied only in payment of 
m iterials and labor used in the repair of the building, and that no check 
would be honored except those given for these purposes. Mr. Motter 
then made some objection to this as not within the understanding upon 
which the loan was made, but the bank insisting upon carrying out its 
instructions, he drew a check for the amount due the bank on the note, 
and also mailed one to the lumber company in payment of its account. 
While making some objection to the special nature of this deposit at 
the time of his conversation at the bank, Mr. Motter, in giving his 
evidence, admitted that the understanding with Neiman was that the 
money, when deposited in the bank, was to be used only in payment of 
bills against the building after taking up the note and paying the 
lumber account. In addition to the verbal notice, the bank sent a 
letter to appellants, setting forth the nature of the deposit and the pur- 
poses to which only it could be applied. The appellants say this letter 
was not received until some days after Motter’s visit tothe bank. That, 
however, is not material, as it is clear that Motter knew of the special 
feature of the deposit at the time and before he visited the bank, and 
that the letter was received prior to the day when payment of the check 
next referred to was refused. A few days later appellants drew a check 
on the bank for $1,061.20 in favor of another bank, thus seeking to 
transfer the deposit. The respondent refused payment of this check, 
and this refusal is made the basis of this action. 

It cannot be disputed but that the deposit in the bank was a specific 
one, and that the bank was instructed to honor checks only for the pur- 
poses indicated in the specific deposit. This was the understanding of 
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all parties. If appellants accepted the deposit, they must accept the 
conditions under which it was made. It is admitted that the check 
which the bank refused to honor was not drawn in payment of any bills 
against the building, but that its purpose was to change the account to 
another bank in order that appellants might carry the fund as a general 
deposit. Under these circumstances, the respondent bank was justified 
in refusing to honor the check, and we can see no ground upon which 
appellants can base a cause of action because of such refusal. 

No special reference to the errors alleged is necessary. 

The judgment is affirmed. 


DILIGENCE REQUIRED IN SENDING NOTICE OF 
DISHONOR. 


Silver v. Loucheim, New York Supreme Court, Appellate Term, April 14, 1914. 147 N. Y. Supp. 29. 


The plaintiff, desiring to send a notice of dishonor tothe defendant, as indorser 
of a note, inquired for him at a place where the defendant was formerly employed 
and was told that defendant was unknownthere. The plaintiff then addressed the 
notice to the defendant at the city where plaintiff lived, at which place the defend- 
ant had never resided. It was held that the plaintiff had not exercised sufficient 
diligence to dispense with the sending of notice. He should at least have applied 
to the other parties to the note for information. 


Action by Morris Silver against Jerome S. Loucheim. From a 
judgment for plaintiff, defendant appeals. Reversed and remanded. 

LEHMAN, J. The plaintiff has obtained-a judgment in an action on 
a note, brought by him as second indorser, against the first indorser. 
It appears that the note was made by plaintiff’s brother to the plain- 
tiff’s order, and that the defendant’s indorsement was upon it when 
delivered to the plaintiff. The sole issues litigated were whether the 
plaintiff had given notice of dishonor to the defendant, and whether, if 
no notice of dishonor was given, such notice was dispensed with under 
section 183 of the Negotiable Instruments Law. ‘ 

It was shown by a certificate of a notary that notice of dishonor 
was mailed to the defendant at Stapleton, Staten Island, who never 
lived at this address, but for four years lived in Long Island and done 
business in the borough of Manhattan. The notice was apparently 
addressed to Stapleton only because the plaintiff lived and had depos- 
ited the note in a bank at that address. The notice of dishonor must 
therefore be regarded as a nullity. The plaintiff, however, claims that 
this fact is immaterial, because notice of dishonor could not be given 
after the exercise of reasonable diligence, and is therefore dispensed 
with under section 183 of the Negotiable Instruments Law. 

The only diligence which the plaintiff claims to have exercised was 


bs NOTE.—For other similar decisions see Banking Law Journal Digest, §§ 325, 330. 
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to ask attendants in the Metropolitan Life Building for defendant’s 
address, and to write a letter to him there. The defendant admits 
that he was employed by the Metropolitan Life Insurance Company at 
one time, but inasmuch as the plaintiff was told at the Metropolitan 
Life Building that defendant was unknown there, and did not attempt 
to serve the defendant with notice there, I do not think that this in- 
quiry alone showed reasonable diligence. It was not even shown that 
he inquired of the maker for defendant’s address. It was his duty ‘‘at 
least immediately to apply to the other parties to the note for informa- 
tion.’’ University Press v. Williams, 48 App. Div. 188, 62 N. Y. Supp. 
986, and authorities there cited. This rule seems to be particularly 
applicable to this case, where the defendant’s indorsement was upon 
the note before it was delivered, and the maker was a brother of the 
plaintiff. 

Judgment should therefore be reversed, and a new trial ordered, 
with costs to appellant to abide the event. All concur. 


CHATTEL MORTGAGE. 


Fourth National Bank v. Willingham, United States Circuit Court of Appeals, April 7, 1914. 
213 Fed. Rep. 219. 


Where a mortgagee withholds a chattel mortgage from record, to bolster the 
credit of the mortgagor and to defraud his creditors, the mortgage is void and is 
not a preferred secured claim upon the bankruptcy of the mortgagor. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Wm. B. Sheppard, judge. 

Intervention by the Fourth National Bank of Macon, Ga., against 
E. Pringle Willingham, trustee in bankruptcy of the estate of the 
Lester-Clark Shoe Company. From a decree denying the petition of 
intervention, the intervener appeals. Affirmed. 

SHELBY, Circuit Judge. The appellant filed in the court below 
an‘intervention, claiming that it held a mortgage for $5,300 on the 
stock of merchandise in the store of the bankruptcompany. The pur- 
pose of the appellant was to establish its mortgage as a secured or pre- 
ferred claim against the estate of the bankrupt. The trustee filed his 
answer, resisting the proof of the mortgage as a preferred claim on 
various grounds, only one of which it is necessary to notice. It was 
claimed by the trustee that the mortgage was fraudulent and void be- 
cause of an agreement between the parties to it that it should be with- 
held from record for the purpose of bolstering the credit of the mort- 
gagor. The mortgage in question was a renewal of a prior mortgage 
(the latter was never recorded), and, although the renewal mortgage 
was executed October 11, 1912 it was not recorded until January 22, 


~ NOTE.—For other similar decisions, see Banking Law Journal Digest, § 287. 
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1913, at 11:45 o'clock in the forenoon of the same day that the petition 
in bankruptcy was filed. The evidence—which we need not quote— 
was sufficient to sustain the contention of the trustee that the mortgage 
was withheld from the record to bolster the credit of the mortgagor, 
and to sustain the finding of Hon. Alexander Proudfit, refereee in 
bankruptcy, that the original mortgage ‘‘was withheld from record for 
the purpose of hindering, delaying, and defrauding the creditors of the 
said Lester-Clark Shoe Company.’’ On this and other grounds, the 
referee ordered that ‘‘the claim be disallowed as a preferred lien, but 
that the trustee be directed to enter the same upon his record as an 
unsecured claim.’’ 

On petition for review, the petition was denied by the District Court, 
and the intervention of the appellant ‘‘was denied.’’ The effect of the 
court’s decree is the affirmance of the order of the referee. The ques- 
tion before us involves the correctness of the decree We are not con- 
cerned with reasons given for making it, referred to at the bar, for if 
the order is itself correct, it is not to be disturbed, although the rea- 
sons for it or the grounds on which it is based are not such as meet ap- 
proval. It is sufficient to say that we hold that on the facts found by 
the referee—that the mortgage was withheld from record to bolster 
the credit of the mortgagor and for the purpose of defrauding the 
creditors of the mortgagor, the bankrupt company—the mortgage is 
void and was properly rejected as a preferred claim. 

We have had occasion to decide the same question on similar facts, 
and we then considered the relevant parts of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 541 [U.S. Comp. St. 1901, p. 3418]) and 
Georgia statutes. 

The decree of the District Court is affirmed on the authority of 
Clayton v. Exchange Bank, 121 Fed. 630, 57 C. C. A. 656, and In re 
Duggan, 183 Fed. 405, 106 C. C. A. 51. 

Affirmed. =: 


FORGED INDORSEMENT. 


Marcuson v. Yorkville Bank, New York Supreme Court, Appellate Term, April 28, 1914. 
147 N. Y. Supp. 472. 


A bank which collects for a depositor a check bearing a forgery of the payee’s 
indorsement in Hebrew letters, is entitled to hold the depositor for the amount, 
upon discovering the forgery. 


Action by Sadie R. Marcuson against the Yorkville Bank. Froma 
judgment for defendant, plaintiff appeals. Affirmed with leave to 
appeal to the Appellate Division. 

Pace, J. One Morris Kushner, who was ill of tuberculosis in a 
hospital, wrote a letter to the Public Bank, in which he had a deposit 
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of $70, requesting the Public Bank to pay whatever money he had 
on deposit to his son, Harry Kushner. Harry Kushner presented the 
letter to the Public Bank, and received a cashier’s check, drawn by the 
Public Bank upon the National Bank of Commerce, payable to the 
order of Morris Kushner. Harry Kushner indorsed the check in 
Hebrew in his own name and delivered it to Sadie R. Marcuson, the 
plaintiff, who then indorsed it and delivered it to the defendant, York- 
ville Bank. The Yorkville Bank received payment through the New 
York Clearing House, and indorsed it with the usual receipt, ‘‘In- 
dorsements guaranteed.’’ About 11 months thereafter the National 
Bank of Commerce wrote the Yorkville Bank that a claim had been 
made by the Public Bank that the money had been paid without the 
indorsement of the payee, Morris Kushner, upon the check. After 
discovering that such was the fact, and that the check was not paid 
upon the order of Morris Kushner, the Yorkville Bank repaid the 
money to the National Bank of Commerce, who in turn refunded it to 
the Public Bank. 

It is apparent that the Public Bank did not honor the request of 
Morris Kushner to pay the balance of his account to Harry Kushner, 
but drew its check payable to the order of Morris Kushner upon the 
National Bank of Commerce, thereby giving to Morris Kushner the 
power to make such disposition of his balance as he might desire. The 
National Bank of Commerce was bound to pay the check as directed. 
The Yorkville Bank presented the check to the Bank of Commerce 
with indorsements guaranteed, and was bound to make good any loss 
occasioned by lack of proper indorsement upon the check. It is not 
disputed that the name of the payee was not indorsed upon the check 
and that the payment was unauthorized. The Bank of Commerce was 
bound, therefore, to repay the money to the Public Bank, and the 
Yorkville Bank was bound by its indorsement to make up the loss to 
the Bank of Commerce. The plaintiff stood in the position of guar- 
antor to the defendant, and was in turn bound to repay the amount of 
the check to it. 

If the facts showed an intention upon the part of the Public Bank 
to make Harry Kushner the actual payee of the check, and that he 
was the individual to whom payment should have been made, a differ- 
ent question would have been raised; but in my opinion there is no 
evidence of such intention. The teller of the Public Bank testified 
that it was the custom of the bank, when it received orders of this 
kind from its depositors, to make the checks given thereon payable to 
the depositor himself, in order to protect the bank. This and the 
check itself are the only evidence of the intention of the drawer of 
the check presented to the court, and a finding of any other intent 
than that stated in the check would be totally unsupported by proof. 

There is no injustice in this disposition of the case. If Harry 
Kushner is entitled to the money as donee causa mortis or inter vivos, 
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or by assignment, as claimed by the appellant, the money is in the 
Public Bank in the name of Morris Kushner, deceased, and can be 
obtained by Harry Kushner upon proof of his right to it, or by the 
.plaintiff by an appropriate action in equity. 

The indorsement upon the check, being in Hebrew letters, might 
well have been mistaken by English tellers for that of the payee, and 
failure of the Public Bank to detect the error at once was for this 
reason not such gross negligence as would estop them from making 
their claim against the Bank of Commercé. The case is in effect the 
same as if the indorsement had been forged, in which case the drawer 
is allowed by statute one year from the date of return of his checks to 
make the claim. Negotiable Instruments Law (Consol. Laws, c. 
38) § 326. ‘ 

The judgment should be affirmed, with costs, with leave to appeal 
to the Appellate Division, First Department. 

LEHMAN, J., concurs. 

Bryur, J. I dissent. This case arose out of the following cir- 
cumstances: One Morris Kushner, on or about June 2d, having an 
account in the Public Bank, wrote to the bank a letter requesting it 
to give the balance ‘“‘of the money in the bank to his son,’’ one Harry 
Kushner. Harry presented this letter to the bank, which, on June 5th, 
gave him what they call a ‘‘money order,’’ but was substantially a 
check of the Public Bank on the National Bank of Commerce to the 
order of Morris Kushner for $70. Harry indorsed this check in his 
own name and delivered it to the plaintiff, who deposited it in her 
account with the defendant, receiving credit therefor. The check 
was in due course of business returned to the Public Bank, which paid 
it. Defendant's cashier testified that 11 months later the Public Bank 
wrote to the National Bank of Commerce, which apparently showed 
the letter to the witness, to the effect that a claim had been made to 
the Public Bank “‘that Mr. Kushner never received value’’ on this 
check, and that that was the reason that the defendant returned the 
$70 to the Public Bank. He testified that his bank did not stop to 
inquire into the circumstances, but ‘we took the say-so of the other 
bank.’’ He also testified that ‘‘the indorsement of the payee is miss- 
ing,’’ and that he had told the plaintiff of that fact, and that the ‘‘mon- 
ey order’’ had come back from the Public Bank owing to that fact. 
and had asked her to reimburse the money. When she refused to do 
so, the amount was charged to her account. Plaintiff sues for this 
credit, which was thus canceled. 

Upon this record I can find no valid defense to the action. De- 
fendant, having credited plaintiff with the amount of a check issued 
by the Public Bank, which was immediately paid by that bank, under- 
took to cancel the credit because the Public Bank 11 months later 
wrote a letter the purport of which is testified to so vaguely as to 
leave its actual contents seriously in doubt. Clearly, however, neither 
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the defendant nor the Public Bank claims that there was fraud on 
the part of Harry Kushner, nor mistake on the part of the Public 
Bank in paying the check without the express indorsement of the 
payee. Defendant apparertly relies solely on the fact that the check 
was not indorsed by Morris Kushner. The Public Bank, having, 
however, voluntarily and in the regular course of business paid or 
cashed its own check, when thus indorsed, had no further claim in 
the premises. The failure of defendant to plead that the Public Bank 
paid the check by mistake is significant, as indicative of the fact that 
it paid the check in pursuance of the original order of its depositor. 
Its cashier testified : 


“‘In a case like that, where a man is sick and needed the money, we 
always obliged him, and gave him a money order made out to our de- 
positor to protect the bank.’’ 


It is not clear why the bank required any protection other than the 
written order of its depositor, and, from the record, that would appear 
to be the reason why it paid its own check to the party whom its de- 
positor had indicated, notwithstanding that it had been made out to the 
order of the depositor himself. 

Judgment reversed, and a new trial granted, with costs to appellant 
to abide the event. 


PRESENTMENT AND NOTICE. 


First National Bank v. Baker, New York Supreme Court, July, 1914. 148 N. Y. Supp. 372. 


The fact that an indorser is secured by a mortgage does not dispense with present- 
ment and notice. 


Appeal from Special Term, Broome County. 

Action by the First National Bank of Binghamton against Ervin D. 
Baker and others. From an interlocutory judgment, overruling its 
demurrer to the complaint, the defendant E. I. Du Pont de Nemours 
Powder Company appeals. Reversed 


Joun M. KE ttoce, J. The action was brought to foreclose a mort- 
gage executed by the defendants Baker to one Bayless. Bayless, for 
the accommodation of the Bakers, November 27, 1912, indorsed their 
note, payable to the plaintiff bank for $2,000, two months after date, and 
the mortgage was given by them to secure him on account of said in- 
dorsement. They owed no indebtedness to him, and none could arise 
from them to him unless he paid the noteor was charged with liability 
thereon. The obligation of an indorser is that, if the note is duly pre- 
sented for payment aad notice of nonpayment duly given to him, he 
will pay the same. It does not appear that the indorser was ever 
charged with liability. The fact that Bayless was secured for his in- 
dorsement did not dispense with the necessity of presenting the note 
for payment and notice of nonpayment. Seacord v. Miller, 13 N. Y. 55. 

The interlocutory judgment should be reversed, with costs to the 
appellant in both courts, with the usual leave to the plaintiff upon the 
payment of such costs, to amend its complaint. All concur. 


NOTE.—For other similar decisions see Banking Law Journal Digest, $§ 330, 391. 








THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


$107. The Bank’s Right to Recover Money Paid on Forged Check. 


By the weight of authority a bank cannot recover back the money 
it has paid on a forged check, where the party to whom the pay- 
ment was made received the same in good faith. This is an ex- 
ception to the general rule that money paid under a mistake of 
fact may be recovered back. The exception is based on the doc- 
trine that a bank is bound at its peril to know the signatures of its 
depositors. A bank cannot recover the money which it pays on a 
check drawn in the name of a person whois not a depositor in the 
bank. 


§ 108. Bank Allowed to Recover Where Holder is Not Prejudiced. 


In some cases it is held that a bank may recover the money which it 
has paid ona forged check, where allowing the bank to recover 
does not place the other party in any worse position than if the 
forgery had been discovered and payment of the check refused 
npon presentment. Such acase arises where the person present- 


ing acheck to the drawee has already paid value for it, without 
waiting to get the drawee’s opinion as to its genuineness. 


$109. Bank Allowed to Recover Where Holder Is Negligent. 


It is held in some cases that a drawee bank may recover the money 
it has paid on a forged check, where the holder by his own negli- 
gence has contributed to the success of the fraud, or, by his con- 
duct, has misled the bank, the latter being free from actual fault. 


$107. The Bank’s Right to Recover Money Paid on Forged Check.— 
In the preceding section it was explained that the bank, which pays 
a check, purporting to be drawn upon it by one of its depositors, but 
which in fact bears a forged signature, may not charge the amount of 
the check against the depositor’s account, except in the case where the 
depositor is precluded from objecting to the payment thrcugh his own 
negligence. The question which next presents itself has to do with 
the right of the bank, which has paid a forged check, to recover the 
money thus paid from the party to whom the payment was made. 
This question cannot be given a direct yes or no answer. While, by 
the weight of authority, a bank is not permitted to recover back the 
money it has paid on a check bearing a forged signature, where the 
party to whom the payment was made received the same in good faith, 
an examination of the decisions bearing on this question discloses that, 
at the present time, the law is in an unsettled condition and that the 
right of a bank to recover in such a case depends largely upon the 
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particular circumstances involved and the jurisdiction in which the 
question arises. 
When a bank pays a check bearing a spurious signature, it is ap- 
parent that the payment is made under a mistake of fact. Anditis a 
well settled rule of law that money paid under a mistake of fact may 
be recovered back, however negligent the party paying may have been, 
unless the party receiving payment has changed /his position as a re- 
sult of the payment, so that it would be unjust to require him to refund. 
It doesn’t make any difference what kind of a mistake caused the pay- 
ment so long as it was a mistake of fact, and not a mistake of law. If 
a man pays a bill rendered for goods delivered, and later finds out that 
through some error he never in fact received the goods, he has paid 
money under a mistake of fact and the law will allow him to recover 
the payment. If, in such a case the payment is made to an agent, act- 
ing in good faith, and the agent turns the money over to his principal, 
before receiving notice of the error, the payor cannot thereafter re- 
cover from the agent, because the agent has changed his position in 
reliance upon the payment (that is, he has paid the money over to his 
principal ), and it would be unjust to require him to refund. 

But this rule, like all rules of law, has its exceptions. The one 
prominent exception to this rule has to do with the payment by draw- 
ees of forged bills of exchange and checks. More than one huncred 
and fifty years ago Lord Mansfield, an English Judge, in the now 
famous case of Price v. Neal, 3 Burr. 1354, decided that the rule 
would not work in favor of a drawee who paid a bill of exchange, on 
which the drawee’s signature was a forgery, and that the drawee could 
not recover the money paid on such bill from the innocent holder, to 
whom the payment had been made. ‘‘It was incumbent,’’ said Lord 
Mansfield, ‘‘ upon the plaintiff to be satisfied that the bill drawn upon 
him was in the drawer’s hand, before he accepted or paid it; but it was 
not incumbent upon the defendant to inquire into it,’’ which is just 
another way of saying that a bank is bound at its peril to know the 
signatures of its depositors. And the courts of this country have been 
following this decision, with more or less consistency, ever since. 
Since that time, it has been repeatedly held by the courts that, when 
the drawee of a check or bill pays it toa bona fide holder, he cannot 
recover the money back upon discovering the check or bill to be a for- 
gery. Young v. Lehman, 63 Ala. 519; Reddington v. Woods, 45 Cal. 
406: Deposit Bank of Georgetown v. Fayette National Bank, ©0O Ky. 
10; Neal v. Coburn, 92 Me. 139, 42 Atl. Rep. 348; Commercial & Far- 
mers’ National Bank v. First National Bank, 30 Md. 11; Germania 
Bank v. Boutell, 60 Minn. 189, 62 N. W. Rep. 327; Northwestern Na- 
tional Bank v. Bank of Commerce, 107 Mo. 402; Trust Company of 
America v. Hamilton Bank, 127 N. Y. App. Div. 515, 112 N. Y. Supp. 
84; Cherokee Nat. Bank v. Union Trust Co., Okla., 125 Pac. Rep. 464. 
It has been held that a drawee bank, having paid a forged check, 
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could not recover the amount from the bank, to which the payment 
was made, even though the latter bank received the check from the 
forger and had not paid the entire amount over to him. Dedham Na- 
tional Bank v. Everett National Bank, 177 Mass. 392, 59 N. E. Rep. 
62. In this case the clerk of one Fenno, a depositor in the defendant 
bank, deposited two checks in Fenno’s account. The checks were pay- 
able to cash and purported to be drawn on the plaintiff bank by one 
Clancy, who was a depositor in the plaintiff bank. At the time of the 
deposit the clerk received a part of the amount in cash and the balance 
was credited to Fenno. It was later discovered that the checks were 
forged and that the clerk was the forger. Fenno afterwards overdrew 
his account, but made the overdraft good, and his deposit exceeded 
the amount of the forged checks after the defendant was notified of 
the forgery. ‘‘ The plaintiff’s argument,’’ said the court, ‘‘is direct- 
ed to proving that we should not adopt the rule laid down in Price v. 
Neal, 3 Burr. 1354, according to which a drawee paying a forged 
draft or check to a bona fide purchaser cannot recover back the money 
paid. We are aware that this rule has been questioned by some text 
writers. But it is of such universal or nearly universal acceptance 
that we shall go into no extended discussion.’’ 

Not only is a bank required to know the signatures of those who de- 
posit with it, but it must know who are and who are not depositors. 
Thus, where a bank paid a check, the pretended drawer of which was 
not a depositor, it was held that it could not recover the money from 
the party to whom the payment was made. Salt Springs Bank v. 
Syracuse Savings Inst., 62 Barb. (N. Y.) 101. In the opinion it was 
said: ‘‘Knowledge of the genuineness of the signature is but one of 
several facts which it is important for a drawee to know, before accept- 
ing or paying a bill. He must ascertain first, whether the drawer is a 
person he knows, and has business relations with; second, whether the 
state of accounts between them will justify or require him to accept or 
pay. A mistake in either of them is as fatal as 1n regard to the gen- 
uineness of the signature’’. 

The reason usually given for refusing to permit a bank to recover 
the money which it has paid on a forged check is that it is impractic- 
able for the indorsee or holder of a check to know or learn whether the 
drawer’s signature is genuine, and that the drawee has the best means 
of knowing or learning that fact; or, as sometimes expressed, the 
drawee bank is presumed to know the signature of its depositor. Bank 
of Williamson v. McDowell County Bank, 66 W. Va. 545, 66 N. E. Rep. 
761. One authority suggests that this exception to the general rule is 
*‘demanded by the necessities of business in these times, when the cur- 
rency of the commercial world is composed so largely of checks and 
drafts’’. First National Bank v. Marshalltown Bank, 107 Ia. 327. And 
it is said that the exceptional rule having been found by continuous 
application, to be workable, its plainness and certainty should not be 
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obscured by fine judicial discriminations confusing to the lay mind. 
Neal v, Coburn, 92 Me. 139, 42 Atl. Rep. 348. 

Many modern law writers of learning and ability have assailed this 
doctrine, which makes the payment of a forged check an exception to 
the general rule, allowing a recovery of money paid under a mistake 
of fact. The doctrine has even been criticized by the courts which 
have then reluctantly proceeded to apply it, feeling bound by pre- 
cedent, and declaring that discussion is foreclosed by the overwhelm- 
ing weight of authority. Other courts have not only criticized tke 
doctrine, but have refused to follow it. There is no doubt that, in re- 
cent years, the exceptional rule has been considerably relaxed and 
banks allowed to recover the money which they have raid cut on 
forged checks especially under certain conditions and circumstances, 
reference to which will be made in the following sections. And there 
is no doubt that these decisions, though they break away from establish- 
ed precedent, represent the better and sounder rule of law. 


$ 108. Bank Allowed to Recover Where Holder is Not Prejudiced.— 
By some of the authorities, which repudiate the doctrine of Price v. 
Neal (supra), it is held that a bank, which pays a forged check, may 
recover the money thus paid, even from a holder in due course, pro- 
vided the latter has not been prejudiced or misled by the failure of 
the drawee to detect the forgery at the time of the presentment of the 
check. If, after a check is paid by the drawee bank to the holder, the 
holder pays the money over to the person from whom he received the 
check, in reliance on the bank’s action in honoring the check, then the 
holder may rightfully claim that the payment cf the check by the bank 
implied its genuineness and misled the holder into paying the money 
over toathird party. Butif, at the time of the presentment of the 
check, the holder has already paid -value for it, then the payment of 
the check by the bank in no way misleads the holder. The holder has 
taken no step to his prejudice in reliance on the bank’s action. If the 
bank is allowed to recover in such a case the effect is mere], to place 
the parties in the same position they would have been in had the bank 
detected the forgery and refused to honor the check upon present- 
ment. It is under these circumstances, that is, where the holder has 
not been misled or prejudiced by the act of the bank in paying the 
check, that the line of authorities above referzed to allows a recovery 
by the bank. Williamsburg Trust Co. v. Tum Suden, 120N. Y. App. 
Div. 518, 105, N. Y. Supp. 355; First National Bank v. Ricker, 71 Il. 
439; First National Bank v. First National Bank, 4 Ind. App. 355, 30 
N. E. Rep. 808; Canadian Bank of Commerce v. Bingham, 30 Wash. 
484, 71 Pac. Rep. 43; First National Bank v. Bank of Wyndmere, 15 
N. D. 299, 108 N. W. Rep. 546. 

In Canadian Bank of Commerce v. Bingham, supra, seven checks 
drawn on the plaintiff bank, payable to fictitious payees, were present- 
ed to the defendant at his banking cffice, and were cashed by the de- 
fendant, although the person presenting the checks was a stiarger to 
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him. The checks turned out to be forgeries and were presumably 
forged by the person who presented them to the defendant. They 
were paid by the plaintiff to the defendant before it was discovered 
that they were forgeries. The defendant had already paid value for 
the checks at the time he presented them to the plaintiff. And per- 
mitting the plaintiff to recover the money which it paid to the defend- 
ant placed the latter in no worse position than if the forgery had been 
discovered at the time of presentment to the plaintiff and payment re- 
fused. The plaintiff was accordingly allowed to recover. 

The Supreme Court of North Dakota repudiated the rule announced 
in Price v. Neal, and held that the drawee of a forged check, which 
paid the same without detecting the forgery, could, upon discovering 
the forgery, recover the money, even though the person receiving pay- 
ment was a holder in good faith, provided that the latter was not mis- 
led or prejudiced by the drawee’s failure to discover the forgery upon 
presentment. In refusing to follow Price v. Neal this court said: 
“Being convinced, as we are, that this doctrine advocated by the great 
majority of the cases which have come to our attention, to the effect 
that a drawee of a check should be exempted from the ordinary rules 
relating to the right to recover money paid by mistake, is unsound and 
has never been adopted in this state by usage or statute, it would be 
nothing less than usurpation of legislative power by this court to de- 
clare that rule to be the law of this state because courts in other states - 
have so held. That the rule in question is unsound in principle and 
unjust is almost universally admitted, and the courts are showing an 
increasing tendency to discard it. We think, therefore, that we are 
showing no disrespect to precedent in taking the stand towards which 
the modern decisions are unmistakably tending, and from which it is 
generally conceded there should never have been any departure. We 
therefore reject as unsound the doctrine that a drawee of a check should 
be excepted from the general rule in relation to the recovery of money 
paid by mistake. The drawee is presumed to know the signature of 
the drawer of the check or draft ; and the holder of such check or draft, 
who has acquired it in good faith, has the right to act in reliance on 
that presumption, provided he himself has omitted no duty, the perform- 
ance of which would have prevented the success of the fraud. Con- 
sequently, if the drawee pronounces the check genuine, by paying it or 
otherwise honoring it, the holder, who has acted in good faith and with- 
out negligence, may safely rely upon judgment of the drawee and act 
accordingly. The drawee cannot, under such circumstances, recall his 
acceptance or payment to detriment of the party who has rightfully re- 
lied on his decision. In such a case the party receiving the money has 
the superior equity, and he may justly retain the money, although he was 
not originally entitled to receive it. But, as is usually the case, when 
the party who has collected the check had previously cashed it or taken 
it in exchange for commodities, there is no reason why he should not 
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refund. Every one with even the least experience knows that no bus- 
iness man would accept a check in exchange for money or goods unless 
he is satisfied that the check is genuine. He accepts it only because 
* * he has sufficient confidence in the honesty and financial respon- 
sibility of the person who vouches for it. If he is deceived, he has suf- 
fered a loss of his cash or goods through his own mistake. His own 
credulity or recklessness, or misplaced confidence, was the sole cause 
of the loss. Why should he be permitted to shift the loss, due to his 
own fault in assuming the risk, upon the drawee, simply because of the 
accidental circumstance that the drawee afterwards failed to detect the 
forgery when the check was presented ?’’ First National Bank v. Bank 
of Wyndmere, 15 N. D. 299, 108 N. W. Rep. 546. 


§ 109. Bank Allowed to Recover Where Holder is Negligent.—It has 
been held, in some instances, that the rule, which presumes that a bank 
is acquainted with its depositor’s signature, and precludes the bank 
from recovering the money which it has paid on a forged check, does 
not apply in favor of a holder, who by his own negligence has con- 
tributed to the success of the fraud, and whose conduct has had a ten- 
dency to mislead the bank, the latter being free from actual fault. 
Woods v. Old Colony Bank, 114 Ga. 683, 40 S. E. Rep. 720; Ford & 
Co. v. Peoples Bank of Orangeburg, 74 S. C. 180, 54S. E. Rep. 204; 
Rouvant v. San Antonio National Bank, 63 Tex. 610. 

Thus, where the holder of a check presented it to the drawee bank, 
after acquiring knowledge of facts calculated to arouse his suspicion 
that it was not genuine, without disclosing such facts, and was told by 
the teller of the bank that he doubted the genuineness of the signa- 
ture, and would pay the check only on condition that the holder would 
indorse it, which the holder did, it was held that the bank could re- 
cover the money paid on the check, upon ascertaining that the signa- 
ture was a forgery. First National Bank v. Ricker, 72 Ill. 439. 

In Woods v. Old Colony Bank, 114 Ga. 683, 40 S. E. Rep. 720, it 
was said: ‘‘The rule that a drawee is presumed to know his drawer’s 
signature, or at least that he is presumed to know it better than a 
stranger, is founded on sound reason, and is predicated upon the fur- 
ther presumption that the drawer is a customer or business associate 
of the drawee, and that their business relations have been such as to 
insure such knowledge on the part of the drawee. But, in determin- 
ing the relative rights of a drawee, who, under a mistake of fact, has 
paid, and a holder who has received such payment upon a draft to 
which the name of the drawer has been forged, it would seem to be 
only fair to consider the question of diligence or negligence of the 
parties in respect thereto. If the holder has been negligent in paying 
the forged paper, or has, by his conduct, however innocent, misled or 
deceived the drawee to his damage, it would be unjust for him to be 
allowed to shield himself from the results of his own carelessness by 
asserting that the drawee was bound in law to know his drawer’s signa- 
ture. Of course the drawee must, in order to recover back from the 
holder, show that he himself was free from fault.’’ 

(To be Continued.) 





Modern Banking and Trust Company Methods 
BY 


WILLIAM McCHESNEY MARTIN, .A.B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER XV. 
The Collection Teller’s Department (Continued). 
CUSTOMER'S BOOK. 

In one banking institution that the writer knows of, time items for 
collections are not only entered in the Collection Register, heretofore 
described, but are also entered in what is known as a ‘‘Customer’s 
Book.’’ In this record the items are entered under the name of the 
person leaving them for collection, showing the number of the item, 
name of the maker, maturity and amount. 

As this book is indexed alphabetically, it is an easy matter at any 
time to find out what a certain customer may expect from collections. 
I am told that this record has proven itself of great assistance in many 
ways. For instance, a customer before leaving the city for the 
summer, has deposited a number of collections coming due at different 
dates. While he is away a check is presented which will overdraw his 
account. The bookkeeper who is held for seeing that that particular 
account is not overdrawn, knowing that this depositor is in the habit 
of leaving items for collection, by inquiring at the Collection Depart- 
ment can find whether or not the payment of some item is liable to be 
received in a day or two sufficient in amount to take up the overdraft. 
It saves him from sending a notice of the overdraft to this person out 
of town, and probably considerable correspondence. The customer 
frequently makes a mistake of a day or two when thinking of the time 
he should receive some payment. The depositor always thinks th«t 
the bank should be as familiar with his banking business as he himselt, 
and if he received a notice of an overdraft one day and notice of pay- 
ment of a sum frequently considerably more than sufficient to balance 
his account, dated the following day, the bank surely has a dissatisfied 
customer. 

This Customer’s Record is useful to the bank in many other ways. 
A convenient form and one in use, is a loose leaf book. The pages are 
14 inches long and 8) inches wide, and are ruled as follows : 






































630 THE BANKING LAW JOURNAL 


OUT-OF-TOWN ITEMS. 


When the collection teller receives a note or draft payable at some 
other city, after being certain that it is so endorsed as to give his bank 
the right of collection, he enters it in his Collection Register. He notices 
the date when it is to be paid, and files it in his tickler, so it will come 
to his attention in sufficient time to enable him to have it at the place 
of payment on the day due. Before sending it out, he endorses it. 


For this purpose he uses a stamp with some such wording as the 
following : 





Pay To the Order Of 
NATIONAL BANK OF PROSPERITY 
St. Louis. 






PC EN , Secretary. 


In this stamp between the line ‘‘ Pay to the order of ’’ and “‘ National 
Bank of Prosperity’’ there is a groove into which can be fitted the 
names of the bank’s correspondents as needed. Of course the stamp 
can be used even if the groove is not filled, the teller writing in the 
name of the bank to which the item is to be sent, in longhand. ; 

LETTER OF INSTRUCTIONS. 


When the draft has been indorsed the teller sends it to his bank’s 
correspondent in the town of payment, with a letter of instructions. 
The following is a good form of such a letter of instructions : 


COLLECTION DEPARTMENT. 


Gentlemen : 





Enclosed please find for collection and .......... when paid. 


Please Acknowledge Receipt. 





Amount. Remarks. 











Protest unless otherwise instructed. 
Report by number and credit only when paid. 
Do not hold our collections, but return promptly if not honored. 
Yours truly, 
Bae RR er ar Ae AES SE SD Ee , Cashier. 


At the bottom of the above form will be noted the words “‘ Protest 
unless otherwise instructed.’’ When such a phrase is used the collection 
teller should have a small stamp ‘‘ No protest’’ and should be careful 
to use it after every item on which no protest is desired. 
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THE SUBJECT OF “NO PROTEST.” 


If he should neglect to mark the item ‘‘ No protest’’ the bank to 
which it is sent for collection should obey the general printed instruc- 
tions on the form “‘ Protest unless otherwise instructed’’ and protest 
the item. It should protest an item sent in such a way even if the item 
has written on it ‘*‘ No protest’’ or if it has attached a slip saying not to 
protest. The general rule is that where there is a conflict between the 
notation on the item itself and the letter of instructions, the letter of 
instructions should govern. In the writer’s judgment if the teller 
neglects to stamp some item “‘ No Protest’’ sent out with the above form 
of instructions, and the receiving bank protests it, even if the item itself 
has a notation to the effect that it is not to be protested, the bank send- 
ing the item out for collection should stand the expense of the protest. 
Because the sending bank has neglected to give the proper instructions, 
is no reason why the receiving bank having specific instructions, 
should correct the error of the first bank by disobeying them. 

There have not been many cases construing the words ** No Pro- 
test’’ ‘‘ No Pro’’ when written on a note or draft. The question has 
been before the courts of Kentucky and North Carolina, and in those 
states it was held that the words ‘‘ No Protest’’ written or printed on 
an item are a waiver of protest, binding on all parties against whom 
the waiver be proved. ; 

In the Negotiable Instruments Act it is provided: 

Section 10080 R. S. Mo. 1909, ‘‘ Where the waiver is embodied in 
the instrument itself, it is binding upon all parties, but where it is 
written above the signature of an endorser, it binds him only.”’ 

Section 10081 R. S. Mo. 1909, ‘‘ A waiver of protest, whether in 
the case of a foreign bill of exchange or other negotiable instrument, 
is deemed to be a waiver, not only of a formal protest, but also of pre- 
sentment and notice of dishonor.’’ 

From the above mentioned cases, it would seem that the wording 
‘*No Protest’’ is sufficient to evidence a waiver, and when a negotiable 
instrument contains such a phrase, the negotiable instrument act de- 
fines the effect of the waiver. 

It is well to have the above in mind when a bank receives a note 
containing the words ‘‘ No Protest’’ and there are no instructions. 

The action of the bank in the judgment of the writer should de- 
pend upon the manner in which the waiver is attached to the draft. 

If the words ‘‘No Protest’’ are embodied in the note, so that they 
could not be removed, except by altering or mutilating the instru- 
ment, then under the Negotiable Instruments Act the waiver is bind- 
ing upon all parties, no one of them being in a position to show that 
he did not have full knowledge. In such a case, in the absence of 
specific instructions to the contrary, the bank should not protest. 

However, many items have printed across one end ‘‘ No Protest, 
remove before presenting,’’ this printing being separated from the draft 
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itself by perforation, so that the slip can be easily torn off. If this end 
is detached the draft is in no way altered and it may be a very hard 
thing to show that the indorsers had such knowledge of the waiver as 
to bindthem. It would seem wise for the collecting bank, in the ab- 
sence of instructions, to protest an item of this kind. The wise rule is 
that the bank should protest wherever the waiver is in a detachable 
form, and if taken off and lost it might be difficult to prove and re- 
course upon prior parties might be endangered. 

The letter of instructions, however, when there is such a letter, 
should govern in all cases.* 

THE PURPOSE OF PROTEST. 


The writer has heard of cases where banks have protested checks 
and notes when they had on them no endorsers, so it may not be out of 
the way to call attention to the purpose of protest. If there are noen- 
dorsers, it is useless to protest and it would seem that the bank incur- 
ring protest fees, on such a note, should be made to stand them, unless 
there were specific instructions to protest. If an item without endor- 
sers were received with the above given letter of transmittal and in- 
structions, and did not have after it the stamp ‘‘No Protest’’ the re- 
ceiving bank acting under the general instructions ‘‘ Protest unless 
otherwise instructed’’ would be justified in protesting the item. There 
might be some special reason why the remitting bank wanted such 
evidence of presentment and default as is given by a notary’s cer- 
tificate. ; 

The Negotiable Instruments Act (Sec. 10126 R. S. Mo. 1909) says: 
‘* A notarial protest is evidence of a demand and refusal to pay a bill 
of exchange, or negotiable promissory note, at the time and in the 
manner stated in such protest. 

Sec. 10122 R. S. Mo. 1909: ‘‘ Where a foreign bill, appearing on its 
face to be such, is dishonored by non-acceptance, and where such a bill 
which has not previously been dishonored by non-acceptance is dis- 
honored by non-payment, it must be duly protested for non-payment. 
If it is not so protested the drawer and endorsers are discharged. 
Where a bill does not appear on its face to be a foreign bill, protest 
thereof in case of dishonor, is unnecessary.” 

While this is a quotation from the Missouri Act it gives the law 
effective in other states which have passed the uniform negotiable in- 
struments act. The term foreign bill includes those drawn in one state 
upon persons living in another state. 

Where both parties live in the same state, the bill is an inland bill 
and protest is not necessary, though it is necessary for the holder to 
give notice of dishonor in order to hold endorsers. 

Because it is necessary to give notice of dishonor to hold endorsers 
of both foreign and inland bills and notes, and as protest furnishes the 
best evidence of proper presentment, banks universally protest all 
paper, which they desire to prove was properly presented for payment 
and payment refused. It is the wise and safe course to pursue. 


* For an excellent article on the subject of ‘‘No Protest,” see Vol. 22, Bankine Law 


JOURNAL, page 311. 


(To be Continued.) 





PROTECTING BANK DEPOSITORS AND AVOIDING 
PANICS. 


Editor Banking Law Journal. 
Dear Sir : 

The financial conditions suddenly brought about by the European war again cal 
attention to the need of greater cooperation among our banks and bankers to enable them! 
to keep themselves forearmed against danger of panics and to render that service to 
the public which the public has a right to expect. In all our cities of considerable size 
efficient means to these ends are available in their clearing houses, as is proven by the 
fact that resort is had thereto with unfailing success, but only when necessity compels 
Already in the present emergency the bankers of New York and Chicago have taken 
steps to utilize these institutions by issuing clearing house certificates to serve the pur- 
pose temporarily of cash. 

In three articles published in the April, August and November, 1913, issues of the 
BankinG Law Journat., I showed how the efficiency of clearing houses can be so increased 
by enlarging their functions that panics and money stringencies can be avoided. I was 
writing with a view of suggesting modifications of the Federal Banking Act, then pend- 
ing in Congress ; but the suggestions then made are even more applicable to the present 
situation, and they can be put into effect by way of supplement to said act without, I 
believe, waiting for additional legislation. : 

My suggestions and the manner of their application, for instance, in New York or 
Chicago, were briefly as follows : 

Let the Clearing House assume liability to depositors for the deposits in all member 
institutions. Let it provide a supply of its certificates or notes ready to be signed and 
issued under proper safeguards as applied for by its members. As each member needs 
more ‘‘cash,” or its equivalent, it will deposit $105,000 of its customers’ notes (or equiv- 
alent assets), the earliest to mature, and receive as a loan $100,000 of clearing house 
notes, payable not more than six months from date, and drawing interest at 64, the 
interest to go to the clearing house for expenses. As fast as the customers’ notes are 
paid, or the member obtains funds from other sources, the amounts so received must be 
set aside to pay off the notes, which will then be cancelled, and thus automatically dis- 
appear as soon as the necessity for their issue has passed. To protect borrowers (the 
pushing, active members of every community) from the necessity of sacrificing their in- 
terests, by giving them reasonable extensions of their loans, a member institution should 
be permited to discharge any given issue of notes received by it partly in cash 
and partly by taking a new issue of notes. All clearing house notes so issued 
will be taken at par and used at will by all member institutions to their date of matur- 
ity, after which they must be accepted by members at par and used only for purposes of 
redemption, thus insuring their prompt cancellation. Merchants would be glad to ac- 
cept these clearing house notes, for they would be a joint and several obligation of all 
member institutions, and could be deposited in any member and checked against like so 
much cash. 

Some of the benefits from carrying out the suggested plan would be these: 1. 
Every depositor in any member institution will know that he will not lose a dollar nor 
have it tied up for 24 hours, because should his bank be compelled through dishonest or 
incompetent management to close its doors, the clearing house will at once place its 
officials in charge, issue its notes for account of the failed bank sufficient to pay its de- 
positors in full, wind up its affairs at no expense save clerk hire and distribute the final 
loss, if any (necessarily small in any event), among the other member institutions. 2. 
The interests of borrowers would be protected by affording them every reasonable op- 
portunity to renew their loans. 3. Member institutions will be free from danger of be- 
ing swamped by ‘‘ runs,” since they will always have at hand ample means for convert- 
ing their time assets into immediate, or the equivalent of cash, assets. 4. Most useful 
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of all, banks and bankers, by thus showing that they have confidence in one another, 
would so increase the public confidence in them that we should have no more financial 
panics, because we should be free from that suspicion and fear from which such panics 
breed. Of course, the system here suggested in connection with the banks in New 
York or Chicago can and should be applied in all parts of the country until every or- 
ganized banking institution doing a deposit and discount business becomes a member of 
a clearing house operating on a similar plan. The objection which some may raise, 
that ‘‘ weak” banks would take advantage of the ‘‘strong” to indulge in speculative 
banking, 1s selfish and unsound. ‘The clearing house’s corps of competent examiners, 
constantly employed for the purpose, would promptly detect and stop false banking 
methods or practices of any of its members. 

Note how these suggestions would, if applied, have infiuenced specific situations in 
the past. In the Walsh bank failures a few years ago the Chicago Clearing House in 
the end resolved to take over the failed concerns and pay depositors in full, thereby 
immediately allaying fear of panic. Had it been organized and prepared to handle the 
situation as outlined above, the results would have differed, as follows, tracing events 
backward instead of forward: 1. The clearing house would have taken charge im- 
mediately, issued its notes and paid all depositors within 24 hours, instead of weeks or 
months after the banks closed. 2. Going one step further back, the clearing house, 
knowing conditions through its own examiners, would have issued its notes to protect 
the depositors and either reformed the management or taken charge of the banks in 
season, so that they would never have closed their doors, unless its committee resolved 
that liquidation was the only remedy. 3. Going still further back, the clearing house 
examiners would have detected the first signs of the false banking methods pursued and 
its officials would then and there have compelled Walsh to change his methods or resign. 
The banks, therefore, would never have closed theirdoors. The outside ventures which 
were being promoted with the money of the depositors would have failed, as they 
ultimately did, but not the banks. 

What is said above is equally applicable to other banking situations still in the 
public mind, where depositors’ money was either lost or tied up, for considerable time, 
such as the Lorimer banks in Chicago, the Kuhn banks in Pittsburgh and the Morse 
and Heinze banks in New York. In every one of these cases, the appropriate clearing 
house could have provided for immediate payment of all depositors, and far better, 
could, through a corps of competent examiners, have detected the false banking methods 
and have saved all the banks from failure, to the immense service of the public and 
without loss to the other banks. 

Moreover, since the above plan enables every member institution to convert its time 
assets into the equivalent of cash assets, it follows that considerable portions of the 
millions now tied up in reserves could be released for use in business, though this might 
necessitate legislation. That present reserves are wholly inadequate to protect deposi- 
tors is universally recognized, and is demonstrated by the resort to clearing house 
certificates in our two greatest financial centers immediateiy the present war began. 
But these certificates as now and heretofore employed are a temporary makeshift for 
safety in dire extremity. They do not go to the vitals of the difficulty. Their purpose 
is, not to keep a community free from disease, but to keep stricken patients alive until 
nature and good luck effect a cure. The manner of their issue, also, is quite arbitrary, 
and is liable to great abuse. Such certificates or notes should be issued under a set of 
rules formulated for the benefit of all parties concerned, by compliance with which 
every member institution would be entitled to receive them as matter ofright. At pres- 
ent the committee can grant them to favored institutions or withhold them at its mem- 
bers will; and by withholding its favor, or by granting and then withdrawing it, can 
cause the failure of any bank needing assistance. Suppose, for instance that a given 
bank A of moderate size applies for $1,000,000 of clearing house certificates or notes and 
offers to deposit $2,000,000 of customers’ notes. The committee culls over these notes, 
accepts one half, rejects the other half and gives the bank half the loan it asked for. 
Should knowledge of this action get abroad, it would justify the rumor that since bank 
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A held $1,000,000 of notes of too doubtful value to warrant a loan by the clearing 
house, said bank is shaky and will probably fail. A ‘‘run” on bank A and the closing 
of its doors will likely follow. 

Will our responsible bankers follow the course that is open to them and place our 
banks upon a footing as solid as the hills? They will do so as soon as they reach the 
point of preferring to render a patriotic service to the drawing inof commissions. The 
present loans of New York clearing house institutions are approximately $2,000,000, 000. 
Ten of the leading New York bankers by uniting their influence could so reorganize the 
manner of conducting the banking business in this city, on the lines briefly outlined 
above, that at least $1,500,000,000 extra or emergency currency could be provided by 
the New York clearing house alone, without loss of a dollar to anybody, but with the 
added guaranties, 1, that all depositors in every member institution would receive 
payment in fullon demand; 2, that every borrower could be given reasonable extensions 
of his loans: and 3, that all emergency notes or currency would be recalled and can- 
celled as soon as the emergency calling for its issue had passed. The establishing of 
such a system in New York would compel its establishment in other sections, until 
finally every organized deposit and discount banking institution in the United States 
would be united with and doing business through a similarly organized clearing house 
institution. When such conditions shal] be established, but not before, shall we see 
an end of those huge losses which bank depositors have suffered and are now suffering, 
and which have amounted since 1865, according to the best statistics obtainable, cert- 
ainly to $400,000,000, and probably to $500,000,000. 

MURRAY CORRINGTON, 
Of the New York Bar. 
Ss 


MEETING OF THE FEDERAL RESERVE BOARD. 


The Ilhnois Bankers Association has extended an invitation to the Federal Reserve 
Board and the Direztors of the Federal Reserve Banks, to meet the leading commercial 
bankers and merchants of the United States in Chicago on September 1st, 2d, 3d and 
4th, for the purpose of discussing the features of the Federal Reserve Act. 

An elaborate programme is being prepared which includes, following the meeting 
of the first day, a banquet at the Congress Hotel, at which it is expected that President 
Wilson, Secretary of the Treasury McAdoo, and the Governor of the Federal Reserve 
Board, will make addresses. 

On September 2d, 3d and 4th, the members of the Federal Reserve Board and the 
Directors of all the Federal Reserve Banks will hold a series of conferences relative to 
the administration of the Federal Reserve Banks. 

The Directors of the Federal Reserve Banks as well as members of the Board are 
expected to have made a careful study of the Act, so they may intelligently discuss its 
many features with the leading bankers and merchants of the country. 

The circular of the Illinois Bankers Association, sent out on July 31, says in this 
connection: ‘‘ An intimate knowledge of the conditions in all sections and mutual con- 
fidence between the several classes of directors and the different districts are necessary 
to secure the effective cooperation essential for the protection of the Nation’s business 
interests.” ; 

The circular says further: ‘‘ As the Federal Reserve Act makes no provision for 
a conference of this character, and the Federal Reserve Board has full authority to make 
its rulings mandatory without obtaining the views of the directors of the several banks, 
the action of the Reserve Bank Organization Committee and members of the Federal 
Reserve Board in joining with the newly elected directors in an informal conference 
should be commended in the highest possible terms, as it insures mutual confidence and 
maximum e‘ficiency.” 

As all the prominent bankers of Chicago. as well as many of the state, are on the 
Committee of Arrangements, it is expected the meeting will be a large one. 












THE BANKING LAW JOURNAL 


BOOK REVIEW. 
MercanTiLe Crepits. The Ronald Press, New York. 

This work is a series of practical lectures delivered before the Young Mens’ Christian 
Association, of Los Angeles, by some of the leading business men and bankers of Los 
Angeles, among whom are J. M. Elliott, President of the First National Bank of Los 
Angeles, on Bank Credits; W. T. Craig. Ph. B., attorney for the Los Angeles Whole- 
salers Board of Trade, on Bankruptcy; Warren C. Kennedy, Secretary Baker [ron 
Works, Treasurer California Iron Works, on Insurance in Commercial Affairs; F. C. 
DeLano, Secretary Los Angeles Wholesalers Board of Trade, on Amicable Adjustment 
With Insolvent Debtors; M. Martin Kallman, Efficiency Expert, on System and Ef- 
ficiency in the Credit Department, and a number of others, all of which makes a valu- 
able compilation on Credits. 

Mr. Newman Essick, vice-president of the Traders Bank of Los Angeles, has writ- 
ten the preface of the book, in which he says in part : 

The mental equipment of the successful business man of to-day can hardly be too 
complete. The amount of information requisite for the proper conduct of his business 
exceeds that required by the business man of any other age. His information must be 
accurate and must cover a wide scope. What he knows he must know well. He is con- 
stantly called upon to pass upon questions of great importance, and he must decide 
without delay. His decisions must be based : 


First, upon the business wisdom of accepting or refusing the opportunities of- 
fered. 

Second, upon a hurried review of the legal problems involved. It is impossible 
to keep an attorney cunstantly at his elbow to pass upon every transaction, 
and therefore he must have a working knowledge of business law. 

Third, upon keen judgment of human nature and human character. The 
aphorism of Alexander Pope, ‘‘ The proper study of mankind is man,” ap- 
plies with greater force to the business man than to others. 

The subjects were chosen to cover as nearly as possible the fundamentals of busi- 
ness practice and business methods; and it is hoped that those who faithfully followed 
this course of lectures, and those who now study it in its present form, will derive a 
fund of practical information from it that will not only be of direct value, but will give 
them a better understanding and appreciation of the basic principles of three essentials 
of business success—good judgment, legal knowledge, and an understanding of human 
nature. 











THE NORTHWEST—LAND OF OPPORTUNITY. 


The following from the ‘*Commercial West” of Minneapolis, Minn., is not only 
timely, but shows the opportunities still existing in the great Northwest : 


According to the recent estimate of the United States census bureau the population 
of the United States has reached « total of 109,000,000. The Twin City trade center is 
now in seventh place, with 580,000, having passed Baltimore with only a few hundred 
to spare, and Pittsburgh by some 16,000. ‘The Twins occupied ninth place in the rank of 
big cities in 1910, and in moving up to seventh place this center has shown a good gain 
during the last four years. Cleveland is the next rival to overtake, being credited with 
639,000. Only two other cities, Boston and St. Louis, are in this class, yet well below 
the million mark. 

With this Twin City business center now ranking seventh in population in the great 
commercial centers of the country, the commerce radiating trom here takes on a more 
important aspect. The natural trade zone of this center, extending from western Wis- 
consion to Washington and Oregon, has a population of nearly 8,000,000. The trade 
zone of Kansas City has about twice the population of this northwestern district, show- 
ing how much more settled is the Southwest and explaining the larger volume of busi- 
ness transacted in some lines, as ‘indicated by the bank clearings of Kansas City. 

When we consider such population statistics, it is apparent that the Northwest 
offers exeeptional opportunity to the settler. There is ample room here for a million 
more farmers, and good farm lands can still be bought at reasonable prices. The finan- 
cial resources of this Northwest trade zone are indicated by the banking statistics. Ac- 
cording to the latest available bank reports, those of 1913, there is some $200,000,000 
of banking capital and more than $1,500,000,000 of bank deposits in this district. 





INQUIRIES AnD CORRESPONDENCE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF JOINT DEPOSIT. 


Editor Banking Law Journal. , New York, July 18, 1914. 
DeEaR Sir:—We received for collection a certificate of deposit, issued by a 
bank in this state, which reads as follows: ‘‘A. B. C. has deposited in this bank 
200, payable to the order of self or wife.’’ : 
The wife of the depositor is dead, and the bank declines to pay the certificate 
until consent from the Comptroller of the State of New York has been received per- 
mitting payment of same. Weclaim the bank is in error. The certificate being 
payable to self or wife, the indorsement of only one is necessary, notwithstand- 
ing the other is dead. 
Will you please give us your opinion on this question in your next issue. 
Yours respectfully, CASHIER. 
Answer :—The bank is correct in refusing to pay without the con- 
sent of the comptroller. This is made necessary, apart from the actual 
ownership of the fund or the form of indorsement required, by section 
227 of the New York Tax Law, which reads in part as follows: ‘‘No 
safe deposit company, trust company, corporation, bank or other in- 
stitution, person or persons having in possession or under control se- 
curities, deposits or other assets belonging to or standing in the name 
of a decedent, who was a resident or nonresident, or belonging to or 
standing in the joint names of such a decedent and one or more per- 
sons, including the shares of the capital stock of, or other interests in, 
the safe deposit company, trust company, corporation, bank or other 
institution making the delivery or transfer herein provided. shall de- 
liver or transfer the same to the executor, administrators or legal rep- 
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resentatives of said decedent, or to the survivor or survivors when 
held in the joint names of a decedent and one or more persons, or up- 
on their order or request, unless notice of the time and place of such 
intended delivery or transfer be served upon the state comptroller at 
least ten days prior to said delivery or transfer; nor shall any such safe 
deposit company, trust company, corporation, bank or other institu- 
tion, person or persons deliver or transfer any securities, deposits or 
other assets belonging to or standing in the name of a decedent, or 
belonging to or standing in the joint names of a decedent and one or 
more persons, including the shares of the capital stock of, or other in- 
terests in, the safe deposit company, trust company, corporation, bank 
or other institution making the delivery or transfer, without retaining 
a sufficient portion or amount thereof to pay any tax and interest which 
may thereafter be assessed on account of the delivery or transfer of 
such securities, deposits or other assets, including the shares of the 
capital stock of, or other interests in, the safe deposit company, trust 
company, corporation, bank or other institution making the delivery 
or transfer, under the provisions of this article, unless the state 
comptroller consents thereto in writing.’’ 

A violation of this statute renders the person guilty of the violation 
subject to a penalty of *‘ not less than five nor more than twenty five 
thousand dollars,’’ and the payment of the inheritance tax, if any, 
thereafter becoming due on the deposit. 


NOTE PAYABLE AT BANK. 


Editor Banking Law Journal. PHILADELPHIA, July 23, 1914. 
" Dear S1r:—The writer has subscribed to your publication for two years, and 
the following request is the first he has ever made : 
John Doe is one of our depositors with a balance of $300 in our bank at 3 p.m. 
John Doe’s note, specimen of which is enclosed, matured July 20, 1914, and the 
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writer maintains that in its present form the note becomes a demand on the day of 
maturity or equivalent to a check and can be charged against Doe’s account when 
presented. Am I correct? Or is it following the proper course to refuse to pay 
this note if we have not had instructions from John Doe to do so? 

Anticipating your ruling on the above question and thanking you for same, I 
remain, Yours very truly, CASHIER. 


Answer :—A note payable at a bank should be paid out of the bal- 
ance on deposit to the credit of the maker of the note. The Negotiable 
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Instruments Law provides as follows: ‘‘Where the instrument is 
made payable at a bank it is equivalent to anforder to the bank to pay 
the same for the account of the principal debtor’thereon.”’ 

Prior to the adoption of the Negotiable Instruments Law the 
authorities were in conflict on this proposition, some of them holding 
that a note or bill payable at a bank was equivalent to an order to the 
bank to pay for the account of the maker or acceptor, and others hold- 
ing that making the instrument payable at a bankthad no such effect. 

In Pennsylvania, even before the adoption$of the Negotiable In- 
struments Law, it was held that notes and bills payable at a bank might 
be treated in the same manner as checks. 

Not only is it true that a bank may pay a note or bill, payable at the 
bank, out of the funds of the maker or acceptor, but a bank is liable to 
involve itself in a loss if it fails to make such;payment. This is illus- 
traded in the case of Commercial National Bank v. Heminger, 105 Pa. 
496. In this case it appeared that the plaintiff bank was the holder for 
value of a note made by one Young and indorsed by the defendant. 
The maker was cashier of the bank and note was payable at the bank. 
On the date the note matured there was on deposit to the credit of Mr. 
Young a balance sufficient to pay the note. Instead of charging the 
note against the deposit the cashier handed it to a notary for pro- 
test. The object of this was to hold the indorser and compel him to 
proceed against the maker in order to let in a defence which the maker 
could not set up against the bank. The defendant contended that the 
failure of the bank to charge the notes against the deposit relieved him 
from liability as indorser. It was held that the bank was not only en- 
titled to charge the amount of the note against the maker's deposit, but 
was bound to as towards third parties. The bank having in its hands 
the means of paying its debt, at the time the same matured, and having 
neglected to make use of such means, the indorser was discharged. 

In Mechanics & Traders’ Bank v. Seitz Bros., 150 Pa. 632, refer- 
ring to a note payable at a bank, the court said: ‘‘The general rule is 
well settled that, while the bank may appropriate funds in its hands 
belonging to any previous party to the note, to the payment of it, 
when payment is not made at the time and place named, yet it is not 
bound to do so, The note may be treated as, in effect, an order or 
check authorizing the bank to apply the deposit to the payment, but 
the deposit is not payment in law. Even as between the bank and the 
maker, the bank is not bound to make the applicaticn, tut may take 
the risk of its ability to collect from him and allow him to withdraw his 
deposit. But where the bank holds funds of the maker when the note 
matures, it is bound to consider the interests of the indorsers or sureties, 
and if it allows the maker to withdraw his funds after protest, and the 
indorsers are losers thereby, the bank is liable tothem. The reason of 
this rule is that the maker is the principal debtor, and liable to all the 
indorsers, whose undertaking is to pay if he does not. If the holder 
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surrenders the money or securities of the maker, he parts with that 
in which all who have a right to look to the maker for indemnity have 
a definite interest, and if his act inflicts loss on them he must stand, 
as to the money or securities surrendered, in the place of the maker.’’ 


. LIABILITY OF INDORSER. 


Editor Banking Law Journal. , Nortu Dakota, July 23, 1914. 
DEAR SIR :—We have one of our certificates of deposit presented to us which 


is in favor of John Olson, dated January 4, 1914, due in one year. It is indorsed as 
follows : 








































‘* James Smith as conservator for John Olson.’’ 

A Chicago bank, 

A Minneapolis bank. 

The question I would like to ask in regard to this matter is: Does not the 


Minneapolis bank stand between us and trouble in case third parties come in and 
claim James Smith is an impostor ? Yours very truly, Asst. CASHIER. 


Answer :—Both the Minneapolis and the Chicago bank warrant the 
genuineness of James Smith’s indorsement. Unless the indorsements 
of the two banks are restrictive indorsements, such as indorsements for 
collection, they warrant that the instrument is genuine and in all re- 
spects what it purports to be and that all prior parties had capacity to 
contract. If, therefore, James Smith indorsed the certificate of deposit 
without authority and the issuing bank is held liable to the real owner 
of the certificate, after paying on the forged indorsement, it can hold 
either the Chicago or the Minneapolis Bank liable on the warranty of 
previous indorsements, implied in their respective indorsements. This 
assumes that the certificate in question is negotiable. 


——— 
THE BANKERS HEALTH COMMISSION. 


An organization has just been formed the object of which is to look after the health 
of the officers and employees of banking institutions in every section of the country. 
! The primary idea is to provide health resorts, where invalid bankers with any disa- 
bility, serious or simple, may obtain suitable accommodatiop on favorable terms, and 
to bring about the improvement of sanitary conditions within banks. The cost will be 
small and the work which the commission proposes to do is certainly very praiseworthy. 

The members of the commission are: E. D. Hulbert, vice-president Merchants Loan 
& Trust Co., of Chicago; George M. Reynolds, president Continental & Commercial 
| National Bank of Chicago; Walter E. Frew, president Corn Exchange Bank, New York 
City; John H. Puelicher, vice-president Marshall & Ilsley Bank, Milwaukee, and David 

C. Wills, cashier Diamond National Bank, Pittsburgh. The officers are E. D. Hulbert, 
chairman; Alfred M. Barrett, vice-chairman; George E. Allen, secretary, and Continental 
& Commercial Trust & Savings Bank of Chicago, treasurer. 

The commission is sending oat circular letters appealing to all bankers to become 
institutional members by paying $1 per annum for the bank and one cent for each officer 
and clerk employed. The cost is so small and the object so worthy that it will doubtless 
enlist the hearty co-operation of bankers generally. 





Cash Discounts and Single Name Paper. 
By W. H. KNIFFIN, Jr. 


In the discussion that has centered around commercial paper of late, 
much has been said and written about the prevailing system as being 
responsible for the cash discounts now prevailing so generally in this 
country. The custom is the outcome of the disarrangement of our 
finances resulting from the Civil War. The greenback troubles, andthe 
uncertainty of the value of commercial instruments led to a movement 
to place trade on a cash basis. Before the war open accounts running 
six months and over were common; but subsequent thereto, the credit 
term was shortened and inducements offered for prompt payment, 
until the custom has become quite universal and predominates to the 
extent of fully 95 percent., it being estimated that less than five per 
cent. of the transactions are now settled by notes of hand. 


THE CASH DISCOUNT SYSTEM. 


Briefly stated the system consists of billing the goods at a certain 
price, with stipulated discounts if payment is made within a designated 
period, usually ten days, but running as high as four months. 

In order to take advantage of these concessions, either a large capi- 
tal is necessary, or borrowing facilities. Instead of taking anote from 


the customer, which settles the book account, the.custom has resulted 
in carrying the customer on open account until the debt is settled in 
cash. 

In order to obtain funds, the buyer sells his single name paper, in 
the open market or to his local bank, the market being found by bro- 
kers who at first worked on commission, but who, after establishing a 
broad market and banking connections, bought for cash, using the 
notesas collateral. In many instances they have become so well known 
as accredit risk that they can now borrow large sums on their own 
names without collateral. 


WHO PAYS THE TAX? 


The question arises, what is the cost of this system of cash dis- 
counts, and who pays the tax? Most assuredly if a bill of good: is in- 
voiced at $100 for which the seller is willing to take $98 if met prompt- 
ly, he has either lost $2, or has added $2 to the selling price to offset 
his loss. On the other hand, if a bill amounts to $100 that $98 will 
settle, $2 has been made. The question follows, what is the rate of 
tax: is it two per cent or more? ; 

There is an old saying among the trades that ‘‘two per cent. ten 
days is equal to 72 percent. a year.’’ And it is—éo dorrow. If a man 
borrow at two per cent. for ten days, he pays at the rate of 6 percent. 
a month, or 72 per cent. a year. Butthisis not a loan. It is a con- 
cession for cash; a reward for promptness. But obviously it is a tax, 
laid somewhere. 
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The cost of such a system can be realized by a simple illustration. 
A bill of goods amounting to $100 is sold upon the following terms: 
10 per cent. discount if paid within ten days or at the face of the in- 
voice at the end of 60 days. This would be expressed thus: ‘‘2/10, 
net 60.’’ The buyer wishes to take advantage of the $2 concession 
and makes payment within the stipulated time, and pays his hundred 
dollar debt for $98. If he had dorrowed at this rate he would have 
paid 12 percent. In other words, the buyer, in order to make $2 by 
the employment of $100 at interest for two months, must turn it over 
at the rate of 12 per cent. a year; for the present worth of $100 due in 
60 days at 12 per cent. is $98.04. 

On the other hand, the seller must lose at the same rate. For a 
debt good for $100 in 60 days, he is willing to accept $98. Therefore 
he sells his right to collect (it is immateral to whom) at a discount of 
$2, or at the rate of 12 percent. per annum. It is as broad as it is long. 

Where the discounts are larger, as in the woolen trade, the cost is 
greater, the standard terms in that trade being as technically express- 
ed, 10/10, 8%, 30, 8/60, 7/4. Onesmall woolen mill sells on the terms 
10/30, which is equivalent to 120 % a year; meaning that if $100 of 
goods were sold for $90 cash, in order to make the $90 earn an equiva- 
lent it would have to be employed at rate of over 10 percent. a month. 

Obviously somebody pays this charge. The seller cannot afford to 
pay sucha price for cash unless he gets it back. And there is only 
one source, the consumer. The tax must therefore be hidden some- 
where in the cost of the goods. It cannot lie elsewhere. And the seller 
either does not expect to get the face of the invoice or is compelled to take his 
loss, or pass it on. 

FICTITIOUS MARKINGS. 

There can be no question but that the cash discount system has 
lead to fictitious marking of goods. In all well managed business con- 
cerns allowing discounts—and this is practically the universal custom 
—it is not considered that the full amount of the accounts receivable 
will be the amount of cash that will come into the concern when paid; 
but the amount calculated on is the face of the invoices less the discounts 
that will be taken. In making these calculations in a concern selling, 
say 2/10, 1/30, the payments received during a period of time are 
taken for the purpose of obtaining the average depreciation due to 
discounts availed of. And this deduction is or should be made before 
the accounts receivable are calculated as an asset. 

As proof that the discounted amount and not the face of the bill is 
the expected amount, may be mentioned one very large manufacturing 
concern employing 30,000 hands that allows discounts as long as four 
months. If the bill is not paid at the end of that time, interest is 
charged—not on the face of the bill, but on the net amount, an evidence 
of the fact that the invoice amount is purely fictitious. 

Where the par value of the bill is insisted upon when the days of 
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grace are ended, obviously the poor fellow who cannot pay promptly 
and take his discount suffers. He in turn must either sacrifice his 
profits or pass the tax on to the consumer, and this is most likely to 
follow. It is therefore not the amount of the invoice that determines 
the true selling price, but the amount that comes in net. Goods might 
as well be billed at $2 less 4 per cent. for cash, as $1, less two per 
cent. We have thus built up a system of fictitious marking up, and 
then scaling down, first to induce cash prompt payment, and secondly 
it may be to deceive the unintelligent. 


TRADE AND CASH DISCOUNTS DISTINGUISHED. 


These discounts have nothing to do with that other form of dis- 
counts, known as trade discounts, which has for its purpose the utiliza- 
tion of catalogues without constantly changing quotations. A discount 
slip will alter the prices on all quotations; and by altering the discount, 
the firm may make different quotations to different classes of trade. 
This discount is a reduction from the catalogue price, and is further 
subject to the cash discount. 

The giving of cash discounts appeals to a weakness common to all 
men. They like to get bargains; they like to buy cheaper than the 
other fellow. To advertise an article at 98 cents instead of a dollar is 
based on the same principle. There is one department store in New 
York that marks nothing in round figures. It is always in odd cents. 
To offer a merchant goods at $1.00 less 2 per cent. for cash within ten 


days, net 60, appeals to the same instinct for bargains as a dollar hat 
for 98 cents appeals to his customers. He says to himself: I get a 
dollar article for 98 cents by paying cash. I therefore pay cash and 
make the two cents extra; while as a matter of fact he may have 
bought an article worth no more than 98 cents. 


ABUSES OF THE CASH DISCOUNT. 


The cash discount is subject to abuse like all other concessions 
made in business transactions. The weaker the firm selling the less 
liable they are to rigidly adhere to the selling terms. Only the strong- 
est-can stand firmly by the agreed terms and take the risk of offend- 
ing the customer. Credit men everywhere deplore the abuses that 
have crept in as the result of such dealings, but only by concerted ac- 
tion and firmness can the evil be overcome. 

For instance: The terms of sale are 2 per cent. ten days, net sixty. 
The buyer sends his check on the twelfth day. He works on the as- 
sumption that the cash will look good to the seller, and the question 
of the additional two days’ time will not be raised. Moreover, if the 
check is sent back, a sharp letter may follow and a customer may be 
lost, at least if the goods are not specialized, so that competition exists; 
and the advantage is clearly on the side of the buyer. 

It is stated on good authority that the worst offenders are the large 
department stores. The Bulletin of the Credit Men’s Association 
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gives the following instance in point: A bill of goods was shipped on 

ten days, ten per cent., net 60. At the end of 60 days a statement was 
mailed asking for payment, whereupon the store wrote back that the 
bills were dated (setting the date two months ahead) and would be 
paid when due: but if a deduction at the rate of 12 per cent. were 
made, cash would foilow. To make a bad matter worse, several of the 
garments were returned having been kept two months, and evidenced 
handling and shop wear. Such practices demoralize business. 

The excuses for taking additional time may be many, as for in- 
stance, delay in delivery; time to examine goods; delay in obtaining 
the freight charges, damaged goods, delay in the mails, etc., all of 
which would of course still obtain if the goods were billed net. 

There is also frequent dispute as to the dating of the bill; whether 
the time is to extend from the receipt of the goods or the dating of the 
invoice. Private arrangements with salesmen are made, contrary to 
usual terms, fraud and chicanery are used to obtain a little more time, 
and all the arts of the crafty are employed to defer payment and still 
take advantage of the concession. 

Whatever the merits of the system in theory, they often work out 
badly and many business men would gladly welcome the day when 
goods are universally sold net—that is the price would be fixed abso- 
lutely, the term of payment being within sixty, preferably thirty days, 
and rigidly adhered to. 

This system has no doubt had something to do with business fail- 
ures, in that business men have been deceived as to the cost of conduct- 
ing their business. Where for instance, goods are sold on 10-30, and 
in addition to the discount, an extra charge is placed on the business 
in order to turn the account into money as soon as the goods are 
shipped, an extra burden is added to the load ;and unless the firm very 
carefully considers the cost of capital it may easily succumb. 

Take a typical case: Here is a firm selling goods 10/30, dated from 
the last day of the month of sale. In other words, goods bought dur- 
ing September are due November Ist. The firm is short of capital, 
and assigns the bills as fast as goods go out to a factor or other money 


lender, and pays the following tax. Ona $100 sale the charges would 
be: 
10 per cent discount (this is all that can be sure of 


EE ee 
6 % on 80 % of $90 for6 weeks .......~. .54 
eS. dt ee | 

11.62 


The firm therefore gets only $88.38 for its $100 debt, or a deduction of 
11.6% on a six weeks’ debt. 





* It is the custom of money lenders who discount accounts receivable to charge inter- 
est on the amount advanced thereon, the proportion depending upon the credit risk. If 
the full amount is advanced, a flat additional charge is made for what amounts to a 
guaranty that the full amount will be paid. 
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Unless the firm is careful, the cost of capital will eat into the profits 
at an alarming extent and work havoc. And one of twothings is true: 
Either it never expected to collect but $90 and worked accordingly, or 
it has paid an enormous tax for lack of capital. 


NO CASH DISCOUNTS IN EUROPE. 


The system in vogue in Europe would seem to be ideal in this re- 
spect. Goods are sold net, no discounts. The seller draws on the buy- 
er who accepts the bill at, say 60 days. The bill then goes back to the 
seller for turning into cash, He will perhaps pass it along in order to 
avoid the discount charge and it thus becomes a circulating credit ; but 
however this may be, the maximum charge that can be levied against 
this credit is the discount charged by the bank which buys the instru- 
ment, say less than 4 per cent. Therefore a merchant knowing that 
the maximum cost of capital to him will be around 4 per cent. can accur- 
ately figure the cost of capital, and arrange his prices accordingly. In 
the illustration above mentioned, if the firm works on the assumption 
that itsaccounts receivable are good for 100 cents on the dollar, and they 
shrink, first by discounts 10 per cent. then two or more due to weak 
credit, and bad debts are not provided for and due allowance made 
therefor, bankruptcy is the logical outcome. 


BUSINESS FAILURES. 


Any system of payment that will place the seller in possession of 


the cash as soon as the goods are shipped isto be desired. It is ideal ; 
but:f it leads to fictitious marking and concessions in order to obtain the 
casl., somebody must pay the tax. In the case above mentioned, the 
buyer who takes his full ten per cent. discount within the month is pre- 
sumed at least to pay a fair value forthe goods; but how about the one 
who does not pay within the time limit and pays full price? The firm 
would say: ‘‘We only sell to those who can take the discount.’’ But those 
who cannot, buy somewhere, and it follows that someone pays the tax. 

Statistics show that about one third the business failures are caused 
by lack of capital. And if to the lack of capital is added a heavy tax 
to.obtain working funds, a bad condition is made more acute, so that 
eventually bankruptcy results and the burden is spread upon the mer- 
cantile community at large and disappears in the bad debts and losses 
incident to business, and here again the tax is borne by the consumer, 
who must pay under the principle that those who pay, pay for those 
who don’t pay. 

Whatever the merits of the cash system, and the single name paper 
that has arisen because of it, or vice versa, it cannot be denied that a 
system of two-name paper such as prevails in Europe, and which has 
a definite cost which can be accurately ascertained at any time, and 
which cost is light, has many things in its favor from whatever angle 
it is viewed—the merchant, the banker or the consumer. 

Obviously to discard the cash discount would postpone payment in 
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many instances to maturity, making working capital difficult to obtain 
until a new adjustment were made. Tocarry a large volume of business 
60 days, calls for capital, and if by a secret charge in the goods and a 
rebate, cash can be brought to the seller 50 days in advance of matu- 
rity, it is advantageous to deal on this basis. 

But the proper solution would seem to be in the two-name instru- 
m2nt, which puts the creditor in possession of the funds as soon as the 
goods are delivered, the carrying of the debt resting upon the banking 


system, where it belongs. 
S33 


THE WELFARE DEPARTMENT OF A GREAT TRUST. 
COMPANY. 


When to eat, where to eat and what to eat are problems, the solution of which has 
vexed the human race ever since ‘‘Adam delved and Eve span.” 

The stomach is a hard taskmaster, and he who can cater successfully to its every 
want is not only a chef in name but a chief indeed, and can exact tribute from the high- 
est earthly potentate. He who holds the key to the stomach can easily unlock the heart. 

No doubt most readers of the Journat have settled that question to their own satis- 
faction, for in its columns can be found literary foods of various kinds—those that will 
suit the more voracious as well as the most fastidious, and certain it is that no one can 
read its pages and go away mentally hungry. But it is from a purely material stand- 
point that this question should be discussed, and no stronger or better testimony can be 
given than that offered by the Guaranty Trust Company of New York City. 

In the August number of the ‘‘Guaranty News,” published by the Guaranty Club 
and devoted to the interests of the Guaranty Trust Company, is an excellent article by 
Arthur E. Gaskill, of the publicity department, in which he tells what the company is 
doing in its ‘‘welfare department.” Among other things he says : 

‘* During the past decade many large business institutions have established lunch 
rooms for the exclusive use of their employees. Some of the great railroad corporations, 
for instance, as well as big. manufacturing institutions, publishing houses, ete., have 
found that it is economically wise both for themselves and for their employees to afford 
the latter an opportunity to secure good, wholesome food at noon time, either for a nom- 
inal sum on a co-operative basis or else entirely at the expense of the company. 

‘* However, the idea has not been confined alone to railroads and to other large com- 
mercial corporations, but has also been adopted by not a few of the big banking insti- 
tutions throughout the country, including the Guaranty Trust Company of New 
York. * * 

‘“‘The main lunch room, which extends the entire width of the building, has a 
seating capacity of about 110, and is for the exclusive use of the men. This room is 
exceedingly comfortable, cool, well lighted and is amply ventilated by an internal cold 
air system. The girls have a room of their own immediately adjoining the main lunch 
room, which is very attractive, well lighted and ventilated. Approximately 350 ‘little 
mouths’ present themselves daily, in relays of about 100 each, for their ‘sure thing’ 
lunch. I say ‘sure thing’ advisedly, because everybody in the company, regardless of 
how far away pay day may be, is sure of his noonday meal. As an evidence of the 
efficiency of the service, I might mention that the lunch is served, consumed and the 
tables cleared for the next relay in less than twenty minutes. * * 

‘The question may be asked: Does the lunch room pay? It is not my province to 
discuss this from the standpoint of dollars and cents ; but from the standpoint of whole- 
some food, of less indigestion, of better all around health, of better comradeship and 
goodfellowship, of better and more efficient work, there can be no question that the 
Guaranty lunch room is a most satisfactory and successful institution.” 


THE WISCONSIN BANKERS ASSOCIATION CON- 
VENTION. 


The twentieth annual convention of the Wisconsin Bankers Association was held in 
Milwaukee, July 15 and 16, and was a great success from every viewpoint. 

Secretery Bartlett reported a membership of 830 as compared with 792 one vear ago. 
The membership comprises every national bank in the state and every trust company 
but one. 

President Moehlenpah, in his annual address, referred to the brilliant crop prospects 
which were never better and advised his hearers never to forget the farmer. He also said 
that Wisconsin leads al) the states in producing butter and cheese. 

Representative Carter Glass was to have addressed the convention on the currency 
law of which he was the author, but was unable to be present owing to illness. His 
place was filled by Arthur Reynolds, of Des Moines, president of the American Bankers 
Association, who took, as his subject the new currency legislation, saying that he regard- 
ed it as the most constructive piece of legislation passed by the present congress. Re- 
ferring as to what might result when the regional banks were in full operation he said 
in part: 

‘* A popular conception relative to the general operation of the regional banks in re- 
Jation to stockholding banks has been that these banks would stand ready immediate- 
ly when they commence to do business to discount freely for the benefit of the business 
of the country-—indeed, it was argued in the discussion of the bill ard pendingits adop- 
tion, that this fact would prevent the contraction of credit which might be incidental to 
the withdrawal of the vast sum represented by the capitalization of the regional banks, 
as well as the reserves to be deposited with them, all of which would, of necessity, under. 
any other conditions, be withdrawn from the channels of trade. 

‘* What the course of the regional banks in this particular will be is unknown, and 
will of necessity be governed by the conditions at the time they take action. 

‘* The principal object in view by the originators of the measure was to add stabil- 
ity to our banking business by devising a system that would alleviate the periodical 
stringencies to which business in this country has been subject, and to prevent those 
disastrous panies which followed. 

‘ Now, 1f the resources of these regional] banks are to be again and at once redistrib- 
uted into the channels of business, and our circulating medium immediately increased 
by the emission of government notes, where shall we turn in case adverse business con- 
ditions, such as might arise from war, crop failure, orany other cause, should again over- 
take us? If, on the other hand, the system is to be administered on the basis of always 
having on hand and impounded the capital and reserves which the regional banks will 
draw from our trade it seems to me that a serious contraction will at once result.” 

The most interesting feature of the convention was the address of J. H. Puelicher, 
vice-president of the Marshall & Isley Bank, of Milwaukee. His subject was ‘‘ Thrift,” 
and he treated it in a way that held the attention of his large audience from first to fin- 
ish. He said : 

‘* The rise or fall of a nation depends upon the rise or fall of its men and women. 
No structure is stronger than its parts, and a nation is strong as its men and women de- 
velop and conserve their energies. 

‘* History is replete with accounts of nations which rose while confronted with the 
hardships of development, but which, when the earlier tasks were accomplished, and the 
road to prosperity was reached, forgot that sturdy growth and rugged health are the re- 
sult of vigorous effort, and fell. 

MOST PROGRESSIVE NATION. 
‘The men and women, who three or four centuries ago, ventured to American 
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shores, were confronted with tasks, truly gigantic ; but, in a fewhundred years, brought 
forth, out of a savage wilderness, the most progessive nation the world has seen. 

‘*Our very progressiveness makes us ask, ‘Can we go on in the way we are going?’ 
‘Are there no indications of deterioration, foreshadowing decay?’ And when we have 

the courage to answer these questions honestly, we are compelled to say, ‘our wonderful 
success has achieved a wealth which is encouraging a dangerous extravagance.’ 

‘Young men, given opportunities, which only wealth can buy, waste both oppor- 
tunities and wealth in riotous living. The father, who, by hard work and harder econ- 
omy, achieved the wealth which purchased these opportunities, neglected to teach to the 
son the lessons of thrift which circumstances had taught him. 

‘*President Wilson is credited with having said: ‘We have not studied cost nor 
economy as we should, either as organizers of industry, as statesmen or as individuals; 
and James J. Hill: ‘The wnole American people is wild with spending. Public econ 
omy is a lost art;’ while Rockefeller says, ‘ Extravagance is our national curse.’ 

4 ECONOMY, SAVING, THRIFT. 

‘Economy, saving, thrift, are words of kindred meaning. MacGregor, in his 
article on ‘What is Thrift,’ says: ‘ Thrift is more than prudence, which is merely good 
judgment and foresight in the practical affairs of life. It is more than economy, which 
is a disposition to save. It is more than frugality, which is prudent economy in the 
case of money or goods. Industry earns, economy manages, prudence plans, frugality 
saves; but thrift earns, plans, manages and saves.’ 

‘« Extravagance is immoral, because it leads to excesses which destroy character. 
As members of a community we become truly ‘our brother’s keeper,’ because his de- 
struction, in numbers, means the destruction of society, for the welfare of which each 
member is responsible. 

‘‘ Again, extravagance is immoral, because needlessly to destroy of the world’s 
goods is to be guilty of the destruction of the property which belongs to the people of 
the world. A man, who, because of the thrift of another, or by his own efforts, comes 
into possession of wealth and power, is not at liberty, morally, to use that wealth in any 
manner other than for the good of society. 

EXTRAVAGANCE BRINGS DEBTS. 

‘* We often hear said, in favor of extravagant expenditure, that it furthers business 
and keeps money in circulation; that thrift and frugality would hinder trade. This is 
only one side of the stury. Extravagance, when confined to those of means, sells many 
things which would otherwise not be sold, but the example, followed by the many, 
makes debts which cannot be paid. ' 

*’ Being thrifty does not mean being niggardly nor miserly. Smiles says, * Thrift 
began with civilization. It began as soon as men realized that it was necessary to pro- 
vide for to-morrow, as well as for to-day. lt began long before money was invented.’ 

‘*Every useful work is being done to carry out the Creator’s scheme for the world’s 
advancement. ‘In the sweat of thy face shalt thou eat bread’ would indicate that 
work is a condition of life. that the accomplishment of work for the world’s advance. 
ment is essential, and that monetary compensation is incidental. 

THERE SHOULD BE NO IDLERS. 

‘‘If work is a condition of life, there should be no idlers. Each should contribute 
to the economic whole in the ratio of his or her strength and ability. Waste of energy, 
whether it be human or nature energy, or that which has been created by either or both, 
is economic waste and therefore thriftlessness. Work to be right must be work for the 
world’s advancement and must not be selfish or destructive of the welfare of others. 

‘*The ideal te be sought in all work is the advancement of civilization. If there 
is an ideal side to the profession of the banker—and I cannot believe that banks would 
have been permitted to exist were there no useful work for them to do—that idea] must 
express itself on the part of the banker in the teaching of thrift. It is he who must 

undertake the task of impressing upon the nation the dangers of a reckless extravagance, 
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and the need of a thrift that will conserve its resources and save intact the energies of 
its men and women, 
FURTHER THRIFT PLAN. 

‘** Recognizing these conditions the American Bankers’ association, through its sav- 
ings’ section, has organized a department for fur.hering a thrift plan. Carefully written 
articles have been sent to newspapers throughout the country, bringing before the people 
the need of economy, and pointing out the manner in which thrift may be practiced. 

‘* A hundred bankers in a hundred cities of our state have requested articles on 
thrift to be sent them for publication in their local papers. One Milwaukee paper, with 
a state-wide circulation, has for the past several months, daily devoted a column of its 
editorial page to talks on thrift. Another local paper, with an equally far-reaching 
cireulation, has, through the intelligent effort on the part of its men, accumulated in- 
formation regarding savings’ school systems, and has encouraged these men to assist in 
the organization of school savings’ clubs. 

PUPILS TAUGHT TO SAVE. 

‘The superintendent of schools in one of our neighboring towns has devised a plan 
whereby his pupils become depositors of money earned through their owns efforts. He 
has not only shown the advisability of saving, but has established an agency for finding 
employment for his pupils, he and the pupils doing all the work. 

‘«The newspapers cannot be too highly commended for the part. they have taken in 
the work of bringing about higher moral standards. Newspapers, to-day, do not furnish 
news only; they create and disseminate public opinion, thereby insuring for themselves 
a place of greater and higher usefulness. Your paper may be relied upon to assist you 
in any movement for good. Through the newspapers the need of thrift—thrift in the 
nation, thrift in the state in business and in the home—can be prominently kept before 
the public. 

‘*One cannot hope to radically change the adult, whose habits, unfortunately, are 


fixed. However, it is through the adult, through his common sense and experience, 
that children of impressionable years must be reached and influenced. The active work 
must be done in the home and in the schools. 


THRIFT TO BE TAUGHT IN SCHOOLS. 

‘*The president of one of the large normal schools in our state has agreed to map 
out a course preparing teachers to teach thrift. Every banker ought to make it his 
business to impress upon the superintendent of schools of his community the need of co- 
operation between the school and the home in this work. 

‘‘In arecently published cartoon, the American Society for the Promotion of Thrift 
brought forcibly to mind the great necessity of pointing out to children the dangers of 
extravagance. Above the picture were written these words: ‘$40,000,000. Embezzle- 
ment in 1913.’ The father of fhe family was being led to prison by a police officer; the 
mother was sorrowfully following a few steps behind. In another portion of the pic- 
ture stood the ‘sweet girl graduate.’ The roses carried represented four days’ labor, 
the dress she wore, a month’s labor. This points out, as can only the cartoonist, the 
wrong we do our children in not refusing them that which we cannot afford. 

‘The board of education, in a small community of the state, was asked to pass 
rules in relation to the dress to be worn at commencement, in the hope of obviating the 
unnecessary expense usually incurred on such occasions. This desire to shift on others 
the burden of refusing children that for which they should not ask is a confession of 
weakness on the part of parents, showing lack of control over their children. 

‘‘On the other hand, one now frequently reads of girls making their own gradua- 
ting dresses—usually'at so small a cost as not to strain the means of any American 
parent. After all, it is upon our children that lessons of thrift must be impressed . 

CAN LEARN FROM DUMB ANIMALS. 

‘« The large publishing houses of school text books, which like the newspapers, are 

always willing to lend their influence in bringing about better conditions, will readily 
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insert in readers lessons dealing with thrift—money thrift. table thrift, forest thrift, 
magazine thrift, clothes thrift, vacant lot thrift, thrift practiced by animals—and many 
are the lessons which may be learned from dumb animals that are guided by instinct 
alone. The educational and publicity influences may be always relied upon to aid in 
any work that makes for permanent good. 

MOVIES TO EDUCATE. 

‘** Movies, as they are generally known, have been used largely for entertainment, 
but it will not be long before they will have an assured place in theeducational field. A« 
a recent trust company dinner in the city of New York, the dire results of extravagance 
and the blessings of thrift were forcefully brought before the guests by means of a film. 
This interesting and instructive piece of educational work will be released for general 
use some time in September. Bankers should bring this to the notice of proprietors of 
moving picture houses in their communities, so that the vivid lesson which the film por- 
trays may be impressed upon the many attendants ofthese places of amusement. 

‘* Those interested in the ‘thrift’ movement in Milwaukee are organizing a com- 
mittee which will comprise a number of energetic newspapermen, the president of the 
normal school, the superintendent of public instruction, a number of influential clergy - 
men, several businessmen of known philanthropic inclinations and a representative of 
the banking profession. Through this committee, representing educational, publicity, 
philanthropic and business interests, it will be attempted to keep before the people the 
need and the advantages of thrift. 

WISCONSIN GOOD FIELD. 

‘*Wisconsin, peopled by the sturdy and industrious of the old world countries, where 
resources were himited and where thrift and the strictest economy were necessary, is an 
unusually favorable state for firmly establishing this movement, and it is my hope that 
we, the bankers of this great state, with the advantages that are ours, because of the 
character of the people of our state may be permitted to impress upon our country the 
important lesson, that thrift is necessary to the continuation of our nation’s greatness.” 

The following are the newly-elected officers: President, Earl Pease, former vice- 
president of the association; vice-president, S. M. Smith; treasurer, J.J. Jamieson; 
secretary, George D. Bartlett, (re-elected). 


= 
MICHIGAN STATE BANKS AND TRUST COMPANIES. 


The state banks and trust companies of Michigan, according to the report of 
June 30, show an exceptionally fine condition. Deposits are $360,.917,000; loans 
and discounts $152,607,000: bonds, mortgages and securities $176,586,000, and 
total resources $420,783,000. As compared with the corresponding report of June 
14, 1913, loans show a net increase of $17,439,000 and deposits an increase of 
$26,406,000. The total reserve carried by Michigan state banks is $18,188,000 over 
the requirements of the banking law. 










WANTED—BACK NUMBERS OF THE JOURNAL. 


Our files are short of the following back numbers of the JOURNAL for 
which we will pay to any one having any of them in good condition 40 cents 
per number. 










January, 1891. July, 1898. | December, 1901. 
November, 1893. September, 190T. | January, 1905, 
November, 1894. October, 1901. | July, 1907. 


To any one forwarding us any of the above numbers we will remit 40 cents 
per number. 
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FACTS IN FIGURES. 


The Financier of New York, of August 8, presents a tabulation showing 20 years 
growth of National banks of New York City. The capital, surplus and profits, loans 
and discounts, gross deposits and total resources of each national bank are given from 
the Comptroller's report compiled under dates of October 2, 1894, and June 30, 1914. 
The totals of the items mentioned on these respective dates are as follows : 


October 2, 1894. June 30, 1914. 
Capital $52 102,000 $114,950,000 
Surplus and Profits............... 61, 253,854 177,578,373 
Loans and Discounts 369,430,775 1,058, 221,096 
Gross Deposits 585,674,483 1,595,572,355 
Total Resources 713,402,147 1,964 322,714 

[In connection with this analysis the Financier pertinently adds : 

‘Three or four decades ago, bank publicity was an almost unknown factor. Grad- 
ually but surely avenues have opened themselves whereby printer’s ink was proved to be 
of more value to financial interests than appeared on the surface. The banks recognized 
the fact that to remain hidden away was to commit institutional suicide, and a perusal of 
the table referred to shows conclusively that the banks which have made the greatest 
progress are those that have used publicity to the fullest extent.” 

In another column of the Financier of the same issue, under heading of ‘‘Do You 
Want New Business?” it says: ‘‘There are in the United States something like 20,000 
banking institutions which need and use the services of correspondents 1n banking. The 
new Federal Reserve Law, with its 7,500 members, interferes but little with the profit- 
able relation of banks, one with the other. Do you want the balances and the connec- 
tion of banks in other cities and centers? The only way to get this business is through 
dignified publicity. If a bank looking for service is. not familiar with your name, you 
may rest assured that its business will go to the bank keeping its title prominently in a 
good banking publication. The power of every magazine is measured by the confidence 
its readers place in it-—if readers trust it, they must believe in its articles, and if they 
put faith in its articles they will extend the same faith to its advertising clients.” 

These are points that should appeal to every progressive banker. The banks and 
financial institutions that are making the most rapid, substantial progress to-day are 
those that have thoroughly organized publicity departments in charge of experts, not 
those that entrust the disseminating of their publicity to outside agencies who mechan- 
ically place a stereotyped advertisement in a number of publications, but those that 
make a scientific study of how to impress the public that their respective institution can 
render them the service they require. 


THE FEDERAL RESERVE BOARD COMPLETED. 


The final step towards putting the new monetary system of the United States in 
operation was taken on August 10, when the five members of the Federal Reserve Board 
took the oath of office at the Treasury Department. As at present constituted the board 
is as follows: Charles S. Hamlin, who was designated by the President as Governor of 
the Board, and, Frederic A. Delano as Vice-Governor. Paul M. Warburg, of New 
York; W. P. G. Harding, of Birmingham, Ala.. and Adolph C. Miller, of San Francisco, 
are the other three members. Secretary McAdoo and the Comptroller of the Currency, 
John Skelton Williams, are ex-officio members of the board. 

In presenting their commissions, the Secretary of the Treasury took occasion to 
felicitate them and praise the new currency system, declaring that the new law has been 
a strong factor in averting the financial shocks which the European war threatened to 
this country. He said: ‘‘The present crisis, which has been precipitated by the 
European difficulties, is already well in hand.” 
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A GREAT FINANCIAL PUBLICATION. 


The London *‘Statist,” in its issue of July 25, contains nearly 200 pages, the greater 
portion of which is given up to what it calls the ‘‘special banking section,” devoted to 
the progress of British banking. After a brief survey of banking systems in other 
countries the ‘‘Statist” draws the conclusion ;: ‘‘While the advance of Great Britain is 
less rapid and less sensational than that of the young countries it isalways solid and sub- 
stantial, and the reactions after periods of expansion are small and unimportant. Indeed 
no other country enjoys a steadier rate of progress than Great Britain and suffers less in 
periods of trade readjustment and reaction.” 

One of the most valued exchanges which comes to the JounNaL sanctum is the 
“Statist.” It is styled *‘a journal of practical finance and trade;” and its views on cur- 
rent commercial and financial happenings are eagerly looked for. Especially interesting 
is its column devoted to ‘‘American Topics,” and the following on ‘“The American Out- 
look” which appears in the July 25 number is not only timely but shows a good under- 
standing of the crop situation in this country : 

‘There can no longer be any doubt that the United States will this year gather one 
of the largest crops, if not the largest crop it has ever enjoyed. The wheat crop is likely 
to reach the unprecedented aggregate of about 930,000,000 bushels, in comparison: with 
last year’s crop of 763,000,000 bushels, and with a five years average of only 686,000,000 
bushels. The maize crop is this year expected to reach nearly 2,900,000,000 bushels, 
against only 2,400,000,000 bushels last year and a five years’ average of 2,708,000,000 
bushels. The oats and barley harvests are also over the average. The hay crop, a 
matter of importance, is only slightly under the average, its condition at the beginning 
of the month having been 80.8 against an average of 81.9. Last year it will be remember- 
ed that the crops as a whole, especially the maize crop, were deficient. This was in part 
the cause of the trade reaction in the States in the past twelve months, and of the de- 
cline in railway earnings. The more abundant crop of this year means not only a much 
greater quantity of produce to be carried by the railways, but a lower cost of living 
throughout the country. This latter factor will benefit the Eastern and manufacturing 
States rather than the Western end Southern States, which have derived so much ad- 
vantage from the high prices of food and materials. The level of trade and of prosper- 
ity will, however, in large measure depend upon the condition of credit, and the manner 
in which capital circulates. If there is a general feeling that the better crops of this 
year mean good trade, and capital is attracted into the railways and into industries of 
all kinds and description, then trade wiil show marked recovery. On the other hand, 
if credit is impaired and capital moves sluggishly, trade will remain depressed, in spite 
of the abundance of the crops. As far as we are able to gauge the weight of the various 
factors which operate respectively for trade expansion and contraction we have come to 
the concluslon that trade in the States for the twelve months to June next will show some 
improvement in comparison with its conditions in the past twelve months, and that the 
greatest recovery will be in the Eastern States.” 


DATES OF 1914 BANKERS’ CONVENTIONS. 


Name, Place. Date. Secretary. Address 
Week of Oct.12.F. E. Farnsworth. .New York. 
Scranton, Pa 
..Morris Goldwater. . Prescott. 
R. L. Crampton, ..Chicago. 
.. Andrew Smith... .Indianapolis. 
Louisville. 
August 20, 22..Mark Skinner. .... Great Falls. 
August 12, 13..H. Van Deusen ... Rock Springs 
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JAMES E. NICHOLS. 


James E. Nichols, who had been prominently identified with commercial and 
financial interests in New York City for the greater part of his life, died suddenly at 
Marienbad, Austria, July 21, last, aged 69 years. Mr Nichols was born in New 
Hampshire but came to New York in 1868 as representative and agent of the F. A. & 
J. Sawyer Company and the Frankiin Woolen Mills, but a few years later went in busi- 
ness for himself. 

He organied the firm of Austin, Nichols & Co., taking over the business of Fitts & 
Austin. When he retired about five years ago the firm was doing the largest whole- 
sale grocery business of any similar concern in the United States. 

Mr. Nichols was also connected with several financial institutions, notably the Irving 
National Bank, of which he was a director and honorary vice-president. He was much 


JAMES E. NICHOLS. 


interested in the upbuilding of the Irving, and took, if possible, a greater pleasure in 
seeing its progress than of the business of which he was the moving spirit. He was also 
a director of the Broadway Trust Company, the Fidelity Trust Company, and the 
Childs Company, besides being a member of several social clubs. 

Nothwithstanding his business activities he always enjoyed out-door life and his 
achievements as a successful hunter are well known. The collection of animal heads, 
which may be seen at his late home, is said to be one of the finest in this country, and 
a number of trophies are in the library he gave the town of Center Harbor, N.H., where 
he spent part of his vacations. 

At a meeting of directors of the Irving National Bank the following was passed: 

“It is with painful shock and deep sorrow that we learn of the death of our cherish- 
ed friend of so many years, James E. Nichols, a director and vice-president of this bank. 

‘Mr. Nichols’s career is a part of the industria] history of this great community, 
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and no man during the last half-century of New York’s commercial activities has con- 
tributed more to her progress or given a higher tone to her business ethics. 

‘‘His cheerful urbanity and sympathetic interest in his personal associations have 
endeared him to all who have had the privilege of his friendship, and his keen wisdom 
and accurate judgment have made his counsel and opinion of lasting value to his busi- 
ness associates. We profoundly share in the grief of his bereaved family and tender to 
them our sincerest sympathy in this hour of sorrow.” 


SAMUEL M. NICKERSON. 

Samuel M. Nickerson, a pioneer banker and at one time a prominent business man 
of Chicago, died on July 20th, at East Brewster, Mass., 84 years of age. In early life 
he was engaged in the mercantile business with his brother in Florida, going from there 
to Chicago in 1858. In 1863, in company with others, he organized the First National 
Bank of Chicago, served as the vice-president until 1867 when he was made president, 
holding that position twenty-four years, resigning in 1891 to be succeeded by Lyman J. 
Gage. When Mr. Gage became Secretary of the Treasury under President McKinley, 
Mr. Nickerson again assumed the presidency until 1900 when he was succeeded by the 


present president, James B. Forgan. He was also a director of the bank from its or- 
ganization until 1905. 
































IMPORTANT OPINION ON THE INCOME TAX. 


The Investment Bankers Association of America has just issued a Bulletin embody- 
ing the opinion of their general counsel on the Income Tax. The question covered is the 
right of individuals of a partnership to prorate on their returns ali the deductions from 
partnership income specified in Subsection B, and to exclude from such income interest 


received on municipal bonds. The opinion in full may be obtained from the secretary 
F. R. Fenton. 


The counsel for the Association say in their opinion in part: 


‘*Tt is evident that, if we are correct in our view that the members of a partnership 
are jointly entitled to all deductions specified in Subsection B of the Act, including the 
exclusion from gross income of interest on municipal bonds, the amount of taxable in- 
come of an investment banking partner is subject to very large deductions. In the case 
of corporate bonds carried by a this deduction would rest upon the fact that 
the tax has been, or should be, withheld and paid at the source by the corporation. 
These two considerations suggest the nature and force of the effort to avoid the result 
which, as it, seems to us, the act requires. In our opinion this result is not only unavoid- 
able under the law, but it is a result grounded in justice which should not be avoided. 
It does not involve the loss of any taxes to the government, except such as, without 
warrant of law, are attempted to be imposed on income from municipal bonds or from 
corporate stock because they happen to belong for the time being to two or more persons 
in —— instead of to one person. 

‘*In the first place, it is only necessary to state the poy that the right to 
impose a’tax under the law must be found in the law itself, not in the Treasury Reg- 
ulations. 

‘Also, the law does not, and could not constitutionally, delegate to the Commis- 
sioner of Internal Revenue any power to increase or diminish the tax imposed. The func- 
tion of the regulations is to collect the tax, not to levy it.” 

















PAPER CURRENCY OUTSTANDING JULY 31, 1914. 


Here is the amount of paper money outstanding on July 31, according to the month- 
ly statement issued by the United States Treasurer : 

United States Notes $346,681,016 ; Treasury Notes of 1890 $2,433,000 ; National 
Bank Notes $750,907,021; Gold Certificates $1,024,046,869; Silver Certificates $487, - 
157,000, or a grand total of $2,611,224, 906. 


RESERVE AGENTS APPROVED IN JULY 


RESERVE AGENTS APPROVED IN JULY. 


The following banks were approved as Reserve Agents in July: 


Hanover National Bank, New York, for Farmers & Merchants Nat. Bank, 
Santa Cruz, Cali.; Munroe & Chambliss Nat. Bank, Ocala, Fla.; First Nat. Bank, 
Maryville, Tenn. ; National Bank of Dodge County, Kasson, Minn. 

Irving National Bank, New York, for First Nat.Bank, Claysburg, Pa. : Trades- 
mens Nat. Bank, Conshohocken, Pa. 

National Park Bank, New York, for Powell Nat. Bank, Powell, Wyo. 

Seaboard National Bank, New York, for Oklahoma Nat. Bank,Cbickasha, Okla. 

Mechanics & Metals National Bank, New York, for National Loan & Exchange 
Bank, Columbia, 8. C.: Marshall Nat. Bank, Marshall, Tex.; Dickson Nat. Bank, 
Dickson, Tenn.; American. Nat. Bank, Shreveport, La. ; First Nat. Bank, Greenville, 
S.C. 

American Exchange National Bank, New York, for American Nat. Bank, 
Shreveport, La. ' 

Chase National Bank, New York, for Erwin Nat. Bank, Erwin, Tenn. 

Continental & Commercial National Bank, Chicago, for Farmers & Merchants 
Nat. Bank, Santa Cruz, Cali.; National Bank of Dodge County, Kasson, Minn. 

National City Bank, Chicago, for First Nat. Bank, Beason, Ilf.; First Nat. 
Bank, Medina, N. D. 

National Bank of the Republic, Chicago, for First Nat. Bank, Brookings, 8. D. 

Corn Exchange National Bank, Chicago,for First Nat. Bank, Ontonagon, Mich. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Pearl River, 
a Bs 

Corn Exchange National Bank, Philadelphia, for Citizens Nat. Bank, Windber, 
Pa. 

Third Nat. Bank, St. Louis, for Naticnal Deposit Bank, Russellville, Ky.; First 
Nat. Bank, Dickson, Tenn. 

Mellon National Bank, Pittsburgh, for Farmers Nat. Bank, Ashtabula, O. 

First Nat. Bank, Minneapolis, for First Nat. Bank, Medina, N. D. 

American National Bank, Richmond, for National Bank of Granville, Oxford, 
N. C.; First Nat. Bank, Bristol, Tenn.; First Nat. Bank, West Union, W. Va.; 
National Loan & Exchange Bank, Columbia, S. C. 

Merchants National Bank, Richmond, for American Exchange Nat. Bank, 
Greensboro, N. C.; Farmers & Merchants Nat. Bank, Onley, Va.; Carolina Nat. 
Bank, Darlington, 8. C.; Citizens Nat. Bank, Covington, Va.; Third Nat. Bank 
Knoxville, Tenn.; Munroe & Chambliss Nat. Bank, Ocala, Fla. e 


GOOD ROADS IN MISSOURI. 

W. F. Keyser, the wide-awake secretary of the Missouri Bankers Association, has 
sent out a letter to the members calling attention to the governor’s *‘Good Roads Days” 
proclamation and urging the importance of bankers actively cooperating to make the 
movement a success. The letter says in part: 

‘The Missouri Bankers Asscciation ‘is pledged to the promotion of better roads 
and the governor's proclamation affords an excellent opportunity for the association’s 
members to lend a helping hand to a most worthy cause. 

‘* No class of citizens is more interested or more active than the banker in the de- 
velopment of our state, and we are therefore confidently depending upon all members 
to contribute liberally of their efforts in their respective communities toward the success 
of the work.” 












THE BANKING LAW JOURNAL 
COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending August 2, 1913, and August 1, 1914, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year : 
















































































Loans and Loans and Legal Net Legal Net Deposits. 
BANK. Discounts Discounts Deposits Deposits Per Cent. 
Average, Average, Average, Average, of 
1913. 1914. 1913. £914. —— 
Bank of N. Y. N. B.A... $20,579,000 | $22,317,000 $18,159,000| $20,668,000 | 13.8).... 
Bank of the Manhattan Co. 30,250,000 36,130,000 34,600,000 41,900,000} 21. |.... 
Merchants’ National ..... 20,296,000 20,489,000 20,357,000 21,158,000| 3.9|.... 
Mechanics & Metals Nat.. 56,467,000 80,745,000 55,378,000 85,528,000 | 54.4|.... 
Bank of America......... 24,186,000 26,538,000 |) 23,154,000 26,499,000 | 14.4)... 
National City ... ....... 188,737,000 | 198,630,000 192,688,000 196,234,000} 1.8).... 
Chemical National....... 28,911,000 28,644,000]; 25,318,000 24,790,000} ....| 2. 
Merchants’ Exch. National 6,539,000 8,954,000 6,383,000 8,858,000 | 38.7)|.... 
Nat.Butchers & Drovers. . 2,001,000 1,973,000 || 1,847,000 2,171,000 | 17.5).. 
Greenwich........ ..... 8,904,000 9,649,000 10,012,000 10,822,000} 8. |.. 
American Exchange Nat. 43,350,000 47,846,000 42,132,000 7,890,000 | 13.6).... 
Nat. Bank of Commerce.. 133,784,000 140,272,000 108,421,000 117,971,000} 8.8). 
I a die dino atay we 4,750,000 4,871,000 4,513,000 4,927,000} 9.1). 
Chatham & Phenix Nat... 18,930,000 21,247,000 19,121,000 21,852,000 | 14.2). 
ING Ss arse peenas 2,038,000 1,967,000 2:281,000 2,313,000} 1.4).. 
Hanover National........ 70,720,000 77 ,634,000 |; 76,725,000 88,412,000 | 15.2)... 
Citizen’s Central National 22,454,000 22,339,000 20,996,000 21,819,000} 3.9).. 
Market & Fulton Nat. ... 8,985,000 9,221,000 8,828,000 9,257,000} 4.8}.... 
Metropolitan Bank....... 13,602,000 11,717,000 14,297,000 11,595,000} .... |18.8 
Corn Exchange ......... 52,427,000 63,823,000 61,799,000 75,814,000 | 22.6).... 
Importers & Traders Nat. 26,510,000 26,591,000 23,773,000 24,077,000} 1.2}. 
National Park........... 85,976,000 90,034,000 87,862,000 91,241,000} 3.8). 
East River National...... 1,383,000 1,561,000 1,590,000 | 1,766,000} 11. |. 
Second National......... 13,751,000 13,867,000 12,520,000 12,625,000| .8}. 
First National... ....... 111,191,000; 115,527,000 102,128,000} 106,457,000} 4.2). 
Irving National.......... 35,267,000 45,247,000 35,403,000 48,208,000 | 36.1).. 
Tera nn dera, oe piss a 3,212,000 3,163,000 || 3,288,000 3,403,000} 3.4).. 
N. Y. County National... 8,406,000 8,667,000 8,353,000 9,127,000} 9.2). 
German-American....... 3,989,000 4,215,000 3,808,000 4,180,000} 9.7). 
Chase National .......... 93,078,000} 102,020,000 110,696,000} 115,201,000) 4. |. 
Fifth Avenue............ ; 12,664,000 12,928,000 14,404,000 14,425,000; .1). 
German Exchange....... 3,589,000 3,219,000 3,408,000 3,481,000} 2.1).... 
Germania .............. 5,062,000 4,901,000 || 5,766,000 5,582,000} ....| 3.1 
Lincoln National ........ 14,158,000 15,027,000 14,782,000 15,522,000} 5. |.... 
Garfield National ..... .. 9,119,000 9,293,000 9,142,000 ,586,000| 4.8).. 
Fifth National .......... 3,966,000 3,998,000 | 4,085,000 4,241,000} 3.8). 
Bank of the Metropolis. . . 11,998,000 12,968,000 11,589,000 12,784,000 | 10.3).... 
West Side Bank ......... 3,879,000 3,761,000 |) 4,515,000 ,752,000| 5.2). 
Seaboard National ...... 22,793,000 25,099,000 || 27,002,000 29,267,000| 8.3). 
Liberty National ........ 24,059,000 24,400,000) 26,503,000 26,680,000! .6).. 
N. Y. Produce Exchange. ,883,000 9,317,000 10,285,000 10,795,000} 4.9 Re 
State Bank ............. 18,441,000 19,134,000 23,837,000 24,115,000| 1.1).... 
Security Bank ........... 12,052,000 10,832,000}/ 14,412,000 12,753,000 | ---- |11.4 
Coal & Iron Nat’l Bank .. 6,422,000; 6,981,000 6,456,000 6,987,000| 8.2).. 
Union Exchange Nat.. .. 9,149,000 10,017,000 9,071,000 10,125,000 | 11.6). 
Nassau Nat. Bank, Bklyn. 7,212,000 7,927,000]; 5,830,000 6,720,000 | 15.2 |. 





The returns of the Trust Companies for August 1, 1914, will be found on page xvi. 


